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Introduction:
Critical Views on Justice, Law, and Ethics

Theories of justice have become an important research line for political,
legal, social and moral philosophers and theorists all over the world. Jus-
tice, like its counterpart injustice, is a broad concept which is analyzed
from many perspectives. In the book, we present our critical analyses
of injustice in connection to law and ethics and develop normative
alternatives linked to justice. We wish to contribute to discussions on
in/justice mainly from the points of view that focus on important dis-
turbing issues of contemporary society. Therefore, while some authors
deal with issues of justice only in abstract terms while others focus only
on narrow practical sub-problems, together we want to analyze relations
between justice, law, and ethics specifically concerning critical research
of the new key problems of the current society and human civilization.
These problems are either new phenomena or new aspects of the rele-
vant classical issues. In brief, the book covers the problems from social
justice to cyber justice. The chapters address issues and concepts which
guideline on social movements, transformations inherent in democra-
tizing processes, global conflicts and other interactions, etc. For this
reason, we approach these issues not only from the perspectives of po-
litical, legal, social and moral philosophy and theory but also of other
disciplines and transdisciplinary standpoints.

The book concentrates on a critical examination of conflicts related
to injustice, especially social injustice which is considered the underlying
source of distortions of quality of living and even of the meaningful
self-realization of human beings. The issue is closely dependent on the
struggle against technocratic reification and poverty and is related to
1ssues of unconditionality or conditionality of various ways of social
provision. It requires analyses of normative preconditions and propos-
als of such social struggles concerning morality, law, and politics, as
well as moral, legal, and political discourses, including moral, legal, and
political philosophy and theory. One of the main issues is the position
of human rights among morals, law, and politics, from the local to the
cosmopolitan level. Such research necessarily touches on the issue of
modernity or the plurality of modernities and the secularization of so-
ciety or societies. Of course, these contemporary analyses also follow
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research in the history of ideas, identifying the original inquiries of
Kant, Hegel, Mill, and other authors, and the deficits in their theories.
In the book, the deficits of the contemporary theories of justice are
analyzed mainly in deontological theories, which requires recasting the
phenomenological deficit and a new evaluation of the method of nor-
mative reconstruction. The ultimate deficit and danger of contemporary
society is its escalation to war conflicts, be they conventional wars or
new cyberwars. The current hegemonic and authoritarian tendencies
can lead to a world war and to its possible resolution by a world state.
All these dangers are challenges which authors of the book critically
examine from political, legal, social, and moral points of view of justice.

The authors formulate their points of view mainly from the perspec-
tive of Critical Theory and critically examine and follow some of the
key interpretations of this school of thought (Jiirgen Habermas, Axel
Honneth, et al.). Some authors deal also with other perspectives as well
which allow for the analysis of pragmatic, utilitarian, consequentialist,
and feminist approaches.

While the book contains also analyses of authors from Western Eu-
rope, namely from Germany and France, the specific contribution of
the book is that it allows for the enrichment of global discussions from
other perspectives, particularly from Latin America and Central Europe,
specifically from Brazil and the Czech Republic. The volume includes
chapters from renowned philosophers and social scientists with their
extensive research work in their respective fields of knowledge, both
in theory and applied ethics and law. The tradition of critical analyses
of justice in the respective countries and regions has a longer history,
but we would like to particularly emphasize two streams which play an
important role with multiple effects in critical thinking.

The International Symposium on Justice, which usually takes place
approximately every three years since 1997, has been organized by the
interdisciplinary and interinstitutional Research Group Theories of Jus-
tice as well as by the Brazilian Center for Research in Democracy at the
PUCRS University in Porto Alegre in Brazil. It has developed research
in democracy, broadly construed both in theoretical and applied em-
pirical terms, so as to foster social research in philosophy, sociology,
legal studies, etc., relating to the vast field of interdisciplinary studies.
The symposia have turned out to be the most important international
event in theories of justice being held in Latin America. The activities
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culminated in the creation of several research groups all over Brazil,
contributing decisively to the theoretical discussions on justice and
the democratization process in Brazil and other countries. It can be
added that, in Latin America, where military coups took place in many
countries since World War II, the topic of justice has been decisive for
the transition to justice and the consolidation of state institutions and
civil society in the 1980s and 1990s.

The colloquia Philosophy and Social Science, which take place in
Prague, Czech Republic, have annually gathered together over 100 crit-
ical theorists from all over the world since 1993. Originally founded by
Jiirgen Habermas and Yugoslav colleagues, they pursue critical and ex-
planatory approaches to injustice and creative normative theories and
prospects to change the practice. Prague’s geopolitical location and its
understanding of both East and West have made it a favorite venue
for various meetings. The 25" anniversary of the colloquia last year is
a testimony to the long-term interest in critical thinking on injustice
and other issues. Philosophers and social scientists from many coun-
tries, together with local colleagues mainly from the host institution the
Centre of Global Studies in the Institute of Philosophy at the Czech
Academy of Sciences in Prague, constitute a platform which makes pos-
sible such critical interdisciplinary and transdisciplinary research and its
discussion. It is supported by the interdisciplinary Research Program
“Global Conflicts and Local Interactions” which joins scholars from
six institutes of the Czech Academy of Sciences in Prague and many
foreign partner institutions, particularly philosophers, sociologists, po-
litical scientists, legal scholars, anthropologists, historians, and experts
from various fields of study.

Latin American and Central European scholars have developed co-
operation between East and West and between North and South. They
have increased sensitivity concerning the regions beyond the West in
order to also analyze the themes of poverty, armed conflict, global in-
justice, intercultural dialogue, and other issues in today’s new period
of global capitalism. It is now more evident than ever before that it is
impossible to formulate a critical concept of global injustice without
the participation of colleagues from all parts of the world.
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As mentioned above, the book offers critical views on the relationships
between justice, law, and ethics, specifically concerning analyses of the
new key problems of contemporary society. It focuses on six current
thematic problematic complexes in six chapters of the book. First, it
deals with social conflicts and injustice; second, disputes on legal and
moral discourses; third, tense relations between moral and political jus-
tice; forth, historical contentions on justice; fifth, phenomenological
and deontological deficits of justice; and sixth, justice in world conflicts,
particularly in cyberwar. The individual parts of the book include the
following chapters.

The first part of the book on soczal conflicts and injustice begins with
the text “A critical note on (un)conditionality” written by Josue Perei-
ra da Silva (UNICAMP). The chapter deals with the relationship be-
tween unconditionality and conditionality of direct income transfer
in the framework of the discussion about justice and recognition. The
main idea behind the text is the possibility of a transition from the
program of bolsa familia (the Brazilian conditional social program) to
an unconditional basic income program because unconditionality in
a universal basic income program is more adequate. The chapter has
three steps. First, it compares the problem of conditionality of the bolsa
familia with the problem of the unconditionality of a universal basic
income. Second, it analyses the relationship between unconditionality
and conditionality in relation to three theoretical models of justice:
the theories of David Miller, Axel Honneth, and Alain Caillé. Third, 1t
makes critical final commentaries about justice linked to both uncon-
ditionality and conditionality.

In their common chapter, Emil Sobottka (PUCRS/CNPq) and Danilo
Streck (UNISINOS) focus their attention on the transition from local
participatory budgeting to a participatory system. They analyze these
participatory models as intensive kinds of the democratic experience
which originally started in the city of Porto Alegre in 1989 and was
then transferred to other places, including the level of the Brazilian
state of Rio Grande do Sul in 1999. They highlight the various kinds
of popular participation and consultation, with their most extensive
version being a system of popular and citizen participation. They also
bring out the tension between participation as a principle and a strat-
egy, issues of organizational mediations, and the different regional cul-
tures of participation.
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The second part of the book is focused on disputes on moral, legal
and secular discourses, containing chapters by Marco Antonio Azevedo,
André L. S. Coelho, and Luiz Repa. Marco Antonio Azevedo (UNISI-
NOS) researches the moral difference between morality and moralism.
He understands “moralism” as a specific standpoint misleading people
to falsely prefer their own set of duties connected to justice as legiti-
mate. He argues for the moral epistemological standpoint that people
can hold true moral beliefs, also on duties. He takes moralism as an
interpretation that every action is either a fulfillment or violation of
a duty. This leads to the conclusion that there is no modal difference
between privileges and duties. One consequence is the full conflation
between moralistic duties and other requirements to action which can
be considered reasonable. He suggests that we should differentiate du-
ties from so called “practical oughts”.

André Coelho (EURJ) concentrates his chapter on judicial procedure
and argumentation, particularly on a scale of discursiveness of the legal
discourse. It reformulates Habermas’ analysis of judicial procedure and
offers a time diagnosis on current trends in judicial procedure. It applies
an idea of facticity and validity both generally to law and also particu-
larly to judicial procedure. It shows several objections to Habermas’
approach, including a deficit of choices for the facticity pole and the
external tension with no confrontation of the idealization of judicial
procedure with the empirical reality. It focuses on problems on both
ends of the tension in judicial procedure.

Then, Luiz Bernardo L. Araujo (UERJ/CNPq) surveys the ongoing
debate on democracy, secularism, and the role of religion in politics
from the points of view of moral and political philosophy. He com-
pares three concepts written by relevant contemporary political think-
ers: Charles Taylor’s idea of secularist regimes related to securing the
basic principles of the modern moral order; John Rawls’ idea of the
relationship between democracy and religion within his inclusive view
of public reason; and Jiirgen Habermas’ distinction between knowledge
and faith in the public sphere. It deals with an articulation of appropri-
ate forum for the basic political discourse on the secular modern state.

The following, third part of the book looks into the tense relation-
ships between moral and political justice. In the first chapter of this part,
Christoph Horn (Universitit Bonn) examines the concept of justice
in relation to ethics and political philosophy. He challenges J.S. Mill’s
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and J. Rawls’ views on justice in order to raise objections against those
contemporary ethical and political theories which follow these theories
with their dominant role to justice. He shows that our idea of justice
1s a much more specific one. He provides a set of semantic arguments
on the meaning of justice and injustice in everyday life because there
are only a few analyses of these semantic issues in the philosophical
texts on justice from the last four decades.

The second chapter is Fabricio Pontin’s (PUCRS) text which anal-
yses issues of shame, identity, and modernity, mainly with their links
to the politicization of the subject. It explores two different views on
emotional tonalities for the establishment of political identity. By ex-
ploring the idea of shame as politically constitutive in Michel Foucault’s
and Giorgio Agamben’s theories, he differentiates a strong immanent
perspective and a weaker regional perspective to identity constitution.
He points at the necessity of reformulating Foucault’s idea of biopoli-
tics in relation to emotional tonalities. It makes possible to understand
that it is not only a critique of modernity but also a narrative of the
modern subject and state.

In his chapter, Petr Agha (Czech Academy of Sciences, Prague) fo-
cuses on selfrauthored human rights which he analyses as a claim to
universality. He explains that human rights presuppose a shared posi-
tion within a community with a link to shared universal values. They
are embedded in nation states but at the same time transgress their
borders. This 1s one of sources of their critical perspective. The basis
of human rights is their dependence on recognition within institution-
al structure which is based on mutual recognition among people. The
chapter especially emphasizes the political struggle for recognition and
shows human rights as an important place in the political struggle.

Luiz Repa (USP/Cebrap/CNPq) investigates human rights on the
boundary of morals and politics, with a special focus on Jiirgen Haber-
mas’s cosmopolitanism. He shows that the cosmopolitan legal arrange-
ment is not based on a moral concept but on the normative grammar
of legal arrangement itself. He also seeks to explain that the need for
a European identity, as formulated by Habermas, is on contrast with
Habermas’ other concepts related to overcoming the national identi-
ty. He demonstrates that Habermas’ cosmopolitan project is consid-
ered a kind of “phasing in”. It therefore sticks to the program of the
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European Union program and does not analyze other possibilities for
cosmopolitan arrangement.

The fourth part of the book concerns historical contentions on jus-
tice, especially focusing on Georg W. F. Hegel and John Stuart Mill. In
the first chapter of this part, Thadeu Weber (PUCRS) inspects justice
and liberty in Hegel’s writings concerning law and ethics. He aims to
explain the concept of justice in Hegel’s Philosophy of Right and binds
it to the concept of liberty in its various kinds of determination. He
analyses the idea of “person of right”, and identifies the fundamental
rights that stem from the articulation of the legal capacity. He stresses
that the right of necessity is a right to pursue an exception in favor of
itself in order to realize justice. In doing so, he explains how it makes
the administration of justice via the law.

Filipe Campello (PNPD-Capes, UFPE) raises the question of whether
emotions matter for justice in order to examine an alternative proposal
following Hegel. He suggests how Hegel can contribute to a formu-
lation of the role of emotions for a social theory by pointing out the
particular emotional component in civil society, specifically the rela-
tionship between interests and passions. He connects this phenomenon
to Hegel’s concept of solidarity as linked to the formation of will and
stresses that the concept of social justice is based on both rational guid-
ed actions and also on the possibility of a volitional dimension given
by an institutional framework which is justified by meeting individual
needs and creating the sentiment of cooperation. It has its parallel in
the contemporary critical social theory of recognition formulated by
Axel Honneth.

In his chapter, Gustavo Hessmann Dalaqua (USP) deals with John
Stuart Mill’s texts on justice, law, morality and self-development. He
investigates how John Stuart Mill understands law and morality and
stresses that it be questioned and improved. A creative morality and
justice require critical debate in the public sphere, including a possible
breaking up with the law, 1.e. civil disobedience. Justice needs critical
thinking and self-development. In this sense, a person can only care
for others if he or she cares for one’s self.

The fifth part of the book concentrates on phenomenological and
deontological deficits of justice. Nythamar de Oliveira (PUCRS/CNPq)

focuses on reflective equilibrium and normative reconstruction as he
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recasts the phenomenological deficit of Critical Theory. He reflects on
the contemporary interdisciplinary analyses in the theories of justice
and the cognitive and social sciences, and reformulates the normative
requirements of a political constructivism and of a pragmatic recon-
struction as examples of a weak constructionism. Within semantic and
normative terms, he investigates how social transformations may be
considered to pursue universalizable normative requirements justified
from an externalist standpoint of reflective equilibrium.

Cinara Nahra (UFRGN/CNPq) then investigates deontological-utili-
tarian overlaps. She seeks to solve the problem of standard responses of
the majority of people to moral dilemmas (which are linked to life and
death) by the philosophical “utilitarian-deontological model”. When
people make moral judgements, they combine deontological and util-
itarian approaches. It is primarily deontological when they think that
killing innocent people is not appropriate. Nevertheless, when faced
with the problem of killing someone in order to save more people,
they usually state that this is correct if death is necessary or in cata-
strophic moments. However, they often return to deontology if faced
with blackmail.

Marina Velasco (PPGLM/UFR]J) examines the tensions between ba-
sic rights and balancing within the deontological reasoning of judges.
She investigates balancing judgments which are often applied to judi-
cial decisions, especially in supranational courts on human rights. In
contrast to Robert Alexy, she shows that the need to balance is not
dependent on the understanding of basic rights as principles but from
the understanding that principles are optimization requirements. She
defends that balancing in law is not the most adequate approach to
deal with conflicts between principles. She recommends rather a deon-
tological perspective which should be abandoned by judges in cases of
conflicts of basic rights.

The sixth and last part of the book focusing on justice in world conflicts
in cyberwar contains four chapters. In the first chapter, Marek Hrubec
(Czech Academy of Sciences, Prague) offers moral, political, and legal
analyses of justice in relation to conflicts and dangers of hegemony,
authoritarianism, and possible world war. The main focus is on the neg-
ative and positive possibilities of the global arrangement. Since histor-
ical development does not unfold evenly, there is a need to deal with
potential global reversals in the form of planetary hegemonization and
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supranational authoritarian tendencies which can lead to a world war,
and to formulate possible normative solutions of a just and peaceful
arrangement to these. The chapter explains the bases for a critical theo-
ry of recognition of the global arrangement connected with the global
state with the ambivalences of technological development.

In his chapter, Josef Velek (Czech Academy of Science, Prague) pre-
sents his chapter on a defensive just war and the supreme emergency.
The text deals with the concept of supreme emergency which is one of
the most interesting and provocative problems of the theory of just and
unjust wars. In this context, the chapter analyses Walzer’s understanding
of the concept of “dirty hands”. It shows that there exist three basic
ways of evaluating the legitimacy of treating intentionally threatening
behavior. This can be justified only in connection to a concept of the
supreme emergency, a connection to the concept of civil obedience
against the background of some conception of global justice, global
constitutionalism, and global governance.

In the next chapter, Klaus-Gerd Giesen (Université d’Auvergne, Cler-
mont-Ferrand) deals with justice in cyberwar. He explains that new
technology has deeply transformed our reality: war drones, genetic
cloning, and the enormous rise of the Internet all challenge our views
on justice and its application to society. The sudden presence of new
technologies has caused confusion among people as well as a moral
crisis, also connected to the problem of still maintaining the war-peace
dichotomy. He explores justice in a technological sphere of cyberwar.
He applies the theory of justice in order to articulate a regulation of the
developing cyber warfare.

The fourth chapter of this part of the book, written by Marcelo de
Araujo (UFRJ/UERJ/CNPq), researches the important issue of cyber-
war in relation to political realism and a global state. He investigates
the question of whether cyberwar needs a new theory of just war or if
traditional theories will be adequate. He shows that the unprecedented
technological progress since the end of WWII has made classical theories
useless, especially since the main problem is no longer an application of
the principles of justice within the system of states. The main challenge
is to develop an alternative to the system of states, i.e. a system which
would be more appropriate to the reality we face. This 1s required for
analyses of cyber-attack and nuclear conflict which must be solved in re-
lation to the challenges of supranational institutions and the world state.
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All the parts of this book contribute to the critical analyses of in-
justice in relation to law and ethics, as was indicated in the beginning
of this introduction. It is our hope that these six disturbing topics of
contemporary society and human civilization will have created, for its
readers, highly relevant thematic complexes in six book chapters which
address issues ranging from social justice to cyber justice.

In the end, we would like to thank all the contributors for their friendly
and professional cooperation as well as our many other colleagues for
their fruitful discussions which helped us analyze the issues in our book.
Our thanks also go to our institutions, mainly the Brazilian Center for
Research in Democracy (established in 2009) in the Catholic University
in Porto Alegre, and the Centre of Global Studies (established in 2006)
in the Institute of Philosophy at the Czech Academy of Sciences in
Prague. We are grateful for the research support, particularly the decisive
support for the Research Group “Theories of Justice” provided by the
Brazilian federal research agencies Capes and CNPq, and the support
for the Research Program “Global Conflicts and Local Interactions”
by the Academy AV21 in the Czech Republic. Last but not least, we
are obliged to the administrative staff of PUCRS and the Publishing
House Filosofia. We hope that all the support and our work will con-
tribute to developing analyses of the book’s themes, and, in doing so,
to helping bring about justice in practice as well.

Editors of the book
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A Ciritical Note on (Un)conditionality

Josué Pereira da Silva






To Luiz Gustavo da Cunha de Souza

This paper deals with the relationship between conditionality and un-
conditionality of direct income transfer in the context of the broader
debate on justice and recognition. The idea of writing this paper emerged
from a challenge put to me by Luiz Gustavo Souza to write about the
issue of unconditionality. He was probably not convinced by my defense
of an unconditional basic income as it appeared in an article I wrote
on the possibility of a transition from Bolsa Familia (family grant), the
Brazilian income transfer program, to a universal and unconditional
income transfer program in accordance with the Brazilian Basic Income
Law sanctioned in January 2004 (Cunha, 2014).!

My starting point here will be the same as that of the article that
motivated his challenge: to confront the basic ideas behind the two
proposals of income transfer - Bolsa Familia and unconditional basic
income (Silva, 2011; 2014: 147-163). In the mentioned article, as in the
present paper, I argue that an unconditional basic income as it appears
in the 2004 Brazilian law is more appropriate to promote citizenship
than the Bolsa Familia Program. I also aim to advance here the thesis
that the idea of unconditionality behind the proposal of a universal
basic income and its relation to justice is more complex than it seems
at first glance.

In the following, I will develop my argument in three steps. I start,
first, by presenting the problem of conditionality as it appears in the
Bolsa Familia Program to the contrasted idea of unconditionality im-
bedded in the proposition of a universal basic income. In order to
do that, I focus on the arguments of political agents as well as on the

1 See: Silva, 2011; 2014: 147-163. A first version of this paper, in Portuguese, has been
prepared for the Round Table 33: Reconhecimento, justi¢a e desigualdade, coordinated
by Cinara Lerner Rosenfield and Fabricio Maciel, at the 40 Encontro Anual da Anpocs,
Caxambu, MG, Brazil. I would like to thank the participants of the round table for their
questions and comments during the debates, Fabricio Maciel and Luiz Gustavo da Cunha
de Souza for their later detailed comments, and also Celia M. M. Azevedo for the careful
reading and suggestions to this manuscript.
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work of some researchers (I). Then, to give support to my defense of
unconditional basic income, I will deal with the relationship between
conditionality and unconditionality in light of three theoretical mod-
els of justice: David Miller’s theory of social justice, Axel Honneth’s
theory of recognition, and Alain Caillé’s theory based on the paradigm
of gift (II). Finally, on the basis of the analysis worked out in the two
first sections and in order to better explain my thesis, I conclude with
some critical comments on both conditionality and unconditionality
in relation to justice (III).

1. Conditionality and unconditionality in social policies:
Bolsa Familia versus basic income

In this section, I do not intend to make an exhaustive discussion of
either the Bolsa Familia or basic income. My aim, instead, is to present
the basic contours of these two propositions in a way that permits me
to confront the principles that guide each of them respectively. Though
keeping in mind David Miller’s arguments on the need to maintain
a close relationship between normative theory and empirical research
(Miller, 1999: 42-60), I am assuming that due to lack of space my anal-
ysis here is more conceptual than empirical.

Created initially by a government provisional act in October 2003,
and put into practice in Guariba, a small town in the state of Piaui in
northeast Brazil, the Bolsa Familia Program became law on 9 January
2004.> According to that law, the program is “destined to actions of
income transfer with conditionalities”, and results from the unifica-
tion of many other federal programs. Its third article, devoted to the
conditionalities, says that “the concession of benefits will depend on
the accomplishment, when in case, of conditionalities in relation to
exams of pregnancy, nutritional and health accompanying, frequency
to formal school of 85%, besides other conditionalities foreseen in the
law regulation”.

2 Brazilian Law number 10.836, 9 January 2004. (Https://www.planalto.gov.br/
ccivil_03/_Ato2004-2006/2004/Lei/L.10.836.htm.)
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Although the law that creates the Bolsa Familia does not present the
arguments to support the required conditionalities, these arguments can
be found in the Brazilian debate on income transfer which anticipated
the institutionalization of the Bolsa Familia Program.?

A good example in this regard is the text by Cristovam Buarque,
quoted below. Its subject is the logic of another income transfer program,
the Bolsa Escola (school grant), which anticipated the Bolsa Familia,
having been implemented in Brasilia in 1995 when Buarque was the
governor of the Federal District. However, the argument Buarque uses
to justify the conditionality of his Bolsa Escola can also be used to jus-
tify the conditionalities of the Bolsa Familia. Buarque writes:

“It (bolsa escola) starts from an obvious idea: if children will be
poor adults because they do not study in the present, and if they
do not study because they are poor, the solution is to break the
vicious circle of poverty by paying to families in order their chil-
dren are put to study instead of working. We pay a monthly wage
to each family, under the condition that all their children are
in school and none of them miss the classes during the month.
With these study grants for the poor children it 1s possible to
bring them to and to maintain them in school. In a certain way,
we use the poverty and the need for income to fight poverty,
having the families responsible for controlling the frequency of
their children in classes. With this, we prevent future poverty at
the same time, for the children will be educated adults, and we
reduce the present poverty by means of a minimal income for
their family. All at a low cost” (Buarque, 2003: 59).*

In his formulation, Cristovam Buarque uses the conditionality as a
means to improve the attendance of the beneficiary children at school.
With this he believes that the conditionality has the virtue of breaking
the reproduction of the poverty cycle because he supposes that chil-
dren with a reasonable school education will have more possibilities for

3 For a more detailed discussion of these arguments, see: Silva, 2014, chapters 5 to 8.

4 Translations into English of quoted texts written originally in Portuguese or French
are mine.
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social ascension; that is, they would have better conditions for leaving
the chronic poverty from which their parents could not escape because
they lacked school education.

Despite the lovable importance that his proposal gives to education
- indeed, education is a central theme in Buarque’s intellectual and
political agenda - it gives the impression that for him, this kind of in-
come transfer, rather than being a permanent citizen’s right, is only an
emergent and focused measure towards preparing its beneficiaries to be
more competitive in the market as wage laborers or as entrepreneurs.

Buarque, however, is not the only one to argue in this way. Many
years later, Patrus Ananias employed similar arguments regarding the
Bolsa Familia. As a minister during Lula’s government, Ananias had the
Bolsa Familia Program under his responsibility and wrote many articles
commenting it. Ananias considered that the Bolsa Familia Program
is an “emancipatory policy” but linked the emancipatory dimension
of the program to its conditionalities. In this regard, he writes: “The
conditionalities improve the emancipatory character of the program”
because they contribute, at the educational level, to the return of chil-
dren and adolescents to school; and, at the health level, to families in
keeping their medical controls up-to-date (Ananias, 2007). Thus, though
he considers that such a policy has an emancipation potential, for him
the true emancipation comes only by entering the labor market.’

It is possible to say that the formulations of Buarque and of Ana-
nias, despite their differences, both belong ideologically to the moder-
ate Brazilian Left. But the defense of conditionality can also be found
in the arguments of politicians coming ideologically from the Right.
This is the case of the two politicians I quote below. Andrade Vieira
and Beni Veras were both senators of the Brazilian Republic during
the debate on the Minimum Guaranteed Income Program (PGRM)
presented by senator Eduardo Suplicy to the Brazilian Senate in 1991
(Silva, 2014: 85-100).

5 In his comments to a first Portuguese version of this paper, Luiz Gustavo da Cunha
de Souza is right in calling attention to the fact that though both Cristovam Buarque
and Patrus Ananias talk about emancipation, with the first emphasizing education and
the second emphasizing the labor market, neither of them seems to believe in autonomy
based on the idea of basic income. Though I cannot develop the argument here, I agree
that he is basically correct on this point.
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During the debate, Vieira gives his opinion in relation to the income
transfer foreseen by the PGRM with the following words:

“I think we all agree that those who work, those who have a trade,
those who develop an activity, be it in Rio Grande do Sul, in Rio
Grande do Norte, in Acre or Espirito Santo, deserve a dignified
wage, deserve an amount of money as a product of their work,
enough not only to feed their family, but also to clothe them,
to educate them, to shelter them in a decent house, with potable
water, electric power, with those minimum conditions that the
modern world offers to citizens. But to give a minimum income
to those who do not work, who do not produce, who, for reasons
of education, do not have capabilities for developing an activity
that gives them an adequate income, I think is a temerity due to
the negative consequences that this project carries out” (Vieira,
in Suplicy, 1992: 85).

In this case, the emphasis on denying the possibility of distributing in-
come without conditionality is not based on the supposedly progressive
ideas according to which the fight against poverty and the promotion
of emancipatory policies must be linked to insertion into the market,
as in the cases of Buarque and Ananias. Differently from these two,
who seem to consider the role of the socio-economic context to be
behind the poverty of sectors of Brazilian population, fighting poverty
and emancipation policy do not belong to Vieira’s vocabulary. Akin to
the neoliberal laisser-faire, Vieira prefers to see the victims of poverty
as responsible for their fate, while liberating society from any respon-
sibility for the condition of its members.

This kind of conservative argument on public policies is shared by
Beni Veras, another senator who participated in the debate over Suplicy’s
minimum income proposal. Veras’ words, quoted below, testify it clearly:

“People are not necessarily good or bad, but their inclinations
are not towards work and dynamism. There are people of a dif-
ferent nature, those who are motivated to work and those who,
receiving that kind of income, would be stimulated to cross their
arms and to lose initiative. We would have then, pretty soon, the
possibility of a society anaesthetized in its initiative, people who,
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recetving unemployment insurance, would lose completely the
incentive to fight for life. This issue must concern us because 7t
can be proven that in countries that adopted similar systems a decrease in
the incentive of people to work occurred” (Veras, in Suplicy, 1992:106).°

Veras gives no evidence that in countries where such policy has been
implemented a decrease in work incentives took place. But my aim here
is not to debate with him, but just to reveal the prejudice behind such
arguments. On the other hand, though the texts quoted above do not
exhaust the arguments in defense of conditionality, they are good ex-
amples that illustrate very well the motives used by important political
agents to justify it. In the two latter cases, the political actors mobilize
even ancient prejudice in relation to the possible behavior of future
beneficiaries of income transfer policies to justify their opposition to
it. Besides, though they seem to have different aims, in all them - left-
wing and right-wing politicians alike - the arguments navigate within a
broad conception of society in which the solution for the problems of
poverty passes necessarily, to major or minor degree, by the inclusion
of the beneficiaries in the labor market, that is, with the logic of the
economy having priority in relation to the logic of the social.”

Contrary to conditional income transfer programs like the Bolsa Familia,
whose logic maintains the subordination of such policies to the work-
ings of the market, I see the basic income of citizenship as the possibil-
ity of inverting this logic in favor of the social. Changing the priority
from the economy to society is the main virtue of distributing income
unconditionally. However, as I hope it will become clearer later, what
I mean by unconditionality is a more complex issue than it may seem
at first sight.

Differently from the Bolsa Familia, then, the Basic Income of Cit-

6 Ttalics are mine.

7 For criticisms of public policies that give priority the logic of the market, see also:
Monnerat et al., 2007; Sobottka, 2007.
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izenship has unconditionality as one of its primary characteristics. In
this regard, the Brazilian law sanctioned on 8 January 2004, which in-
stituted the basic income of citizenship, does not mention any condi-
tionality, at least of the kind found in the Bolsa Familia Program; that
is, the only condition is being a Brazilian citizen or a resident living in
Brazil for five or more years. In this, the text of the law is very clear:

“It 1s hereby established, from 2005 onwards, the basic income
of citizenship as the right of every Brazilian citizen living here
and of foreign residents living for at least 5 (five) years in Brazil,
irrespective of their socioeconomic condition, to receive a yearly
monetary benefit” (Art 1o. Lei 10835, de 08/01/2004).

This unconditionality can also be found in the following short defini-
tion of basic income by Philippe Van Parijs, one of its main theorists
and proponents at the international level, as we can see in the follow-
ing text: “A basic income is an income paid by a political community
to all its members on an individual basis, without a means test or work
requirement” (Van Parijs, 2004: 8). Though he does not explicitly men-
tion the word conditionality in his definition of basic income, we can
see that the idea is clearly present in his words: “without a means test
or work requirement”.

Thus, despite the fact that there are many differences between Bolsa
Familia and basic income, the difference that calls more attention is
the one that opposes conditionality to unconditionality (Silva, 2014:
147-163). The option for conditionality or unconditionality, then, is
the basis for opposing the conceptions of public policy - Bolsa Familia
and basic income - because the former emphasizes conditionality as
one of its main characteristics from its beginning, while the latter is
based on the principle of unconditionality.’ It is also the principle of
unconditionality, understood in a broad sense, that makes it possible to

8 For the law, see: https://www.planalto.gov.br/ccivil_03/_At02002-2006/2004/
Lei/L10.835.htm.

? For a more detailed comparison between the Brazilian laws on bolsa familia and basic
income, see: Silva, 2006: 149-160; 2014: 101-118.
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invert the logical priority, transferring it from market to society, since
the only condition for receiving a basic income is being a member of
society (Wright, 2006; Caillé, 2014).

In order to complete this section, I will make a short comment on the
literature about the referred conditionalities of the Bolsa Familia Pro-
gram. [ do not intend to analyze the mentioned literature I have already
dealt with elsewhere (Silva, 2014). Here I only focus on some selected
recent articles dedicated more directly to the issue of conditionality in
Brazilian income transfer programs. Among them, I choose two that
discuss the conditionalities connected to education, although they also
mention the problem of health in the same context (Pires, 2013; Car-
nelossi and Bernardes, 2014). Holding different positions, both articles
are good examples of the dissensions regarding the pertinence, or not,
of conditionalities in strategies for fighting poverty.

More sympathetic to unconditionality in their analysis of the rela-
tionship between education and income transfer having in mind the
aim of fighting poverty, Bruna Carnelossi and Maria Eliza Bernardes
question the efficacy of conditionality, sustaining the following thesis:
“However important, the participation of education is not sufficient
to have a significant impact on Brazilian reality, which is characterized
by an extremely unequal structure, responsible for statistics that bring
shame to the nation in relation to the number of poor Brazilian citi-
zens” (Carnelossi; Bernardes, 2014: 308).

Having in mind the omission of the state in relation to educational
policies of quality, the fragility of educative measures, the bad infra-
structure of schools, and the specificities of the social conditions of
beneficiaries from the Bolsa Familia, they argue that it will “result in
a catastrophic situation”. For that reason, they conclude that, in such
conditions,

“it 1s fundamental to re-structure the proposal of the Bolsa Familia
Program so that it takes into consideration the specificity of the
pedagogical contribution of education; otherwise, its intention-
ality, justifying the link between the requirement of minimum
school attendance in order to receive the financial benefit, will
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be dissolved without contributing to changes in the life condi-
tions of the population receiving benefits from the Program”
(Carnelossi; Bernardes, 2014: 309).

Like Carnelossi and Bernardes, André Pires also deals with the prob-
lem of the conditionalities of income transfer linked to education by
focusing on strategies of fighting poverty. But differently from the for-
mer authors, Pires has a more sympathetic, though shaded, position in
relation to the conditionalities of the Bolsa Familia. Seeking support
from Marcel Mauss’ concept of gift, and based on his own empirical
research, he bases his position on a broader understanding of condi-
tionality; one that ought to improve the reciprocity links between the
recipients of conditional income transfer and the state. For that reason,
Pires directs the focus of his analysis to the symbolic dimension of these
conditionalities by arguing that “the discussions about the condition-
alities in education must be thought about in a broader perspective,
not restricted to their practical results” (Pires, 2013: 524). According
to him, in a broader vision, “the conditionalities of the Bolsa Familia
Program can be seen as inaugurating an exchange relationship and rec-
iprocity between people that receive the benefits from public policy
and the state” (Pires, 2013: 525).

To do that, he seeks support also in a broader notion of reciproci-
1y, which he names reciprocity of connection, in contrast to a restricted
conception of reciprocity he calls of correspondence:

“Differently from the so-called reciprocity ‘of correspondence
or of equilibrium’, in which the gift has to be restituted in or-
der to re-establish an initial situation of equity, in the so-called
‘reciprocity of connection’ what is at issue is not the sense of
justice, but sentiments of belonging and of social recognition”
(Pires, 2013: 527).10

Thus, based also upon the analysis of interviews with people who receive
benefits from the Bolsa Familia, he concludes that the conditionalities,
understood in the broader sense referred to above, can contribute to

10 For two different views on reciprocity, see also: Galston, 2001; Hénaf, 2010.
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“the improvement of sentiments of belonging and social recognition
by the people receiving the benefits given by the effective accomplish-
ment of the conditionalities included in the Program” (Pires, 2013:
527).

As it occurs with André Pires, Alain Caillé, whose formulations I dis-
cuss at the end of section II below, also bases his analysis of income
transfer on Marcel Mauss’ concept of gift. But differently from Pires,
Caillé employs that concept to justify his defense of an unconditional
citizenship income.

2. Recognition, justice, and (un)conditionality

In this section, I will deal with the theme of (un)conditionality in the
context of theories of justice. A good strategy to approach the theme
of (un)conditionality in connection with theories of justice is to think
in the relationship between income transfer and citizenship. By the
way, as seen before, the Brazilian basic income law, sanctioned in Jan-
uary 2004, defines the basic income as citizenship income. It is also as
a basic income of citizenship that Eduardo Matarazzo Suplicy, author
of both the minimum income program in 1991 as well as the propos-
al that results in the basic income law in 2004, defines basic income
(Suplicy, 2002; 2006).

An author of a classical work on the theme of citizenship, Thomas
H. Marshall conceives this later on the basis that “there is a kind of
basic human equality associated with the concept of full membership
of a community” (Marshall, 1965: 76). In his formulation, this basic
equality is based on a typology of rights - civil, political, and social
- that gives substance to his concept of citizenship as belonging to a
political community (Marshal, 1965; 1981). For him, then, basic equal-
ity means citizenship.

I will not develop here the discussion on Marshall’s well-known
theory of citizenship, to which I have already dedicated other writings
(Silva, 2008; 2012; 2014; 2015). What I want to do here instead is to
suggest that the concept of citizenship permits the establishment of a
bridge between the theme of (un)conditionality and theories of justice
I deal with below.



A Critical Note on (Un)conditionality 35

Here I begin with David Miller’s theory of social justice, whose first
formulation appeared in his 1976 book, entitled Social Justice (Miller,
1976). In this book, he presents the three principles which constitute
his model of social justice, formed by rights, desert, and need. There,
Miller writes that rights “do not depend upon a person’s current or
other individual qualities”. In line with Marshall’s formulation about
citizenship, this means that it dispenses conditionality except for the
fact of belonging to a certain political community. As for the principle
of desert, Miller writes that it “may be interpreted in number of ways,
although it always depends upon the actions and personal qualities of
the person said to be deserving”.!! In that case, the contribution of a
person has relevance, but even in that case it is possible to also think
in a conception of contribution broader than mere exchange relation
in the market. Need, on the other hand, is connected to the principle
that says: “to each according to his due” (Miller, 1976: 26-27), which
also dispenses conditionalities.

Starting from the above typology, Miller writes:

“We have, then, three conflicting interpretations of justice which
may be summarized in the three principles: to each according to
his rights; to each according to his deserts; to each according to his needs.
We should note, however, that the conflict between these prin-
ciples is not symmetrical, and here the simpler division between
conservative and ideal justice should be borne in mind. ‘Rights’
and ‘deserts’, and ‘rights’ and ‘needs’ are contingently in conflict,
since we may strive for a social order in which each man has a
right to that (and only that) which he deserves, or that (and only
that) which he needs. If such perfectly just societies could be cre-
ated, the contrast between conservative and ideal justice would
vanish, since the actual distribution of rights would correspond
to the ideal distribution” (Miller, 1976: 27-28).12

11 He adds that “man’s deserts may be measured by his moral virtue, his productive
efforts, his capacities, and so on”. But, “there is no one principle of justice as desert,
though the various principles offered show a family resemblance to one another” (Miller,
1976: 26).

12 The first emphasis is mine.
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In defining the three principles of social justice and calling attention to
their conflicting aspects, Miller relates them to conceptions of society,
which he refers, respectively, to the theories of David Hume (rights),
Herbert Spencer (desert), and Peter Kropotkin (need). Then, taking
into consideration that “these principles can be defended by appeal to
different views of society”, Miller argues that Hume’s conception of
justice has in view what he names “competitive society” which is char-
acterized by a moderate utilitarianism; Spencer’s conception of justice,
considering his idea of “industrial society”, is founded upon an indi-
vidualist utilitarianism; and, finally, Kropotkin, whose definition of so-
ciety Miller considers to be communist, bases his conception of justice
on the principle “to each according to his needs” (Miller, 1976: 343).

Miller concludes this first book on social justice saying that such
a concept emerged from the specific arrangements of market society,
and “what is distinctive about the social thinking of market societies is
their assessment of existing rights by ideal standards of social justice,
and it is these ideal standards which stand most in need of sociological
explanation” (Miller, 1976: 337).

In a second book, Principles of Social Justice, published in 1999, Miller
retakes his theory of social justice, reaffirming the same principles as
elaborated in the first book, but including some terminological inno-
vation. Thus, in this latter book, he presents his model of social justice
as formed by the three following principles: solidaristic community, in-
strumental association, and citizenship. According to Miller, these prin-
ciples of social justice, which emerge directly from the various modes of
relation and explain the forms of institutional relationships, are defined
as follows: a solidaristic community “exists when people share a common
identity as members of a relatively stable group with a common ethos”
(Miller, 1999: 26). The main example he gives to illustrate it is the family.
The second mode of relationship, or principle, is instrumental association,
in which people relate to each other in a utilitarian way in order to get
their objectives and purposes which can be attained in collaboration
with others. According to Miller, market economic relations are the best
example to illustrate this. The third mode of association he considers
relevant for his theory of justice, is citizenship, which he defines as fol-
lows: “Anyone who is a full member of such a society is understood
to be the bearer of a set of rights and obligations that together define the
status of citizen” (Miller, 1999: 30). On the other hand, Miller adds:
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“Although equality is the primary principle of justice govern-
ing relations among citizens, sometimes citizenship may ground
claims of justice based on need or desert. Citizens who lack the
resources necessary to play their part as full members of the com-
munity have a just claim to have those resources provided. Thus
medical care aid, housing, and income support may for some people
be regarded as needs from the perspective of citizenship.”® The
difficulty here is to separate what 1s actually implicit in the idea
of citizenship from the claims people can make on one another
as members of national communities” (Miller, 1999: 31).

For Miller, then, eguality is the dominant principle of citizenship, need
is the principle of solidaristic community, and desert is the principle of
instrumental association (Miller, 1999).

Thus, even if we account for the slight difference in terminology
between the two books, the substance of his threefold theory of so-
cial justice remains the same. On the other hand, what seems to be a
distinctive characteristic of his theory of social justice in relation to
precedent theories of justice is the emphasis on the need to connect
normative theory with empirical research. In his view, dealing alone
with social justice, neither normative theory nor empirical research can
escape the risk of one-sidedness (Miller, 1999: 42-60).

The question now is how to think the problem of (un)condition-
ality dealt with in the first section in terms of such a model of social
justice. It seems clear that the exigency of conditionality in the sense
found in the Brazilian Bolsa Familia Program does not apply to two of
Miller’s principles of justice: the principles of need and of equality. In
the case of these two principles, one cannot speak of conditionality,
but of reciprocity in a broader sense (Hénaf, 2010). In both principles,
there is no conditionality that could lead to any kind of punishment
or privation of rights.!* Thus, only the third principle of desert, which

13 The emphases are mine.

14 Despite targeting the population in condition of extreme poverty, that is, people
truly in material need, the Bolsa Familia, with its conditionalities, is far from based upon
the principle that says: to each according to his due.
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Miller relates to utilitarianism, seems able to fit the sort of condition-
alities found in the Bolsa Familia Program.

Based on Miller’s theory, then, the main criticism that can be direct-
ed to the conditionalities of the Bolsa Familia refers to their incompat-
ibility with the idea of citizenship. This latter has to be directed to the
entire population of a political community, whose status of citizen has
to be based only on the condition of belonging to such a communi-
ty. In this way, one cannot take, as a policy that improves citizenship,
such a restrictive social policy that puts into question the capacity for
autonomy of their beneficiaries.?

Axel Honneth has elaborated his threefold theory of recognition, formed
by love, rights and solidarity, through a critical appropriation of ele-
ments from Georg Hegel’s philosophy as well as from George Herbert
Mead’s social psychology (Honneth, 1995). Coming from the Frankfurt
tradition of critical social theory, Honneth also shares the intersubjec-
tive turn promoted mainly by Jiirgen Habermas with his Theory of Com-
munication Action (Habermas, 1984/1987). But Honneth differs from
Habermas in relation to the central role the philosophy of language
plays in the formulation of this latter, which Honneth considers exces-
sively abstract. Proposing a return to Horkheimer, whose conception of
critical social theory should be based on the experience of oppressed
groups, Honneth seeks to give a more phenomenological foundation
to his theory of recognition (Honneth, 1994; 2001a).

In developing his theory of recognition, Honneth presents this the-
ory more and more as a theory of justice, himself calling attention to
the similarity between the threefold model of his theory of recognition
and David Miller’s theory of social justice, as we saw above (Honneth,
2003; 2012a). Thus, as it occurs with Miller’s theory, Honneth’s three
forms of recognition - love, rights, solidarity - remit, respectively, to the
categories of need, rights and desert of Miller’s theory of social justice.
In Honneth’s own words: “he (Miller) distinguishes between the prin-

15 On the issue of autonomy, see Fonseca (2001); on the relationship between autono-
my and basic income, see Silva (2014: 47-62 and 185-194).
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ciples of need, equality, and desert in the same way I have spoken of
the differentiation of three recognition principles of love, legal equality,
and social esteem” (Honneth, 2003: 182).1°

Though the acknowledged proximity between his model and Mill-
er’s regarding the tripartite concept of justice as well as to the need to
connect normative theory and empirical research in the study of so-
cial justice (Honneth, 2003; 2012a), he also emphasizes the differences
between their theories:

“In contrast to David Miller, who wants to proceed from a com-
parable pluralism of three principles of justice (need, equality,
desert), the tripartite division I propose arises neither from mere
agreement with the empirical results of research on justice, nor
from a social-ontological distinction between patterns of social
relations, but rather from reflection on the historical conditions
of personal identity-formation” (Honneth, 2003: 181).”

In his first formulation of a theory of recognition, Honneth links sol-
idarity with the primary sphere of individual contribution (Honneth,
1995), while in his latter, theorizing about justice, solidarity is increasing-
ly replaced by desert (Honneth, 2001; 2003; 2014). Unless he conceives
solidarity in a very strict sense, this can be interpreted as a change in
his conception of the so-called third sphere of recognition, a change
that suggests an increasing dominance of market relations in his mod-
el of justice as recognition, despite his understanding of the market
as a socially embedded institution.’® This change makes him closer to

16 Honneth continues calling attention to the similarity between his theory and that of
Miller, writing the following words: “It should not be surprising that, in both cases, the
term ‘equality’ turns up simultaneously in two levels of the conception of justice. On
a higher level, it holds that all subjects equally deserve recognition of their need, their
legal equality, or their achievements, according to the type of social relation. And, on a
subordinate level, it then holds that the principle of legal autonomy implies the idea of
equal treatment and thus in a strict sense has an egalitarian character” (Honneth, 2003:
182).

17 In contrast with the pluralism of Miller, Honneth’s theory is conceived in terms of
a monist conception of recognition.

18 For a criticism of this increasing influence of the market in Honneth’s model, see:
Jiitten, 2015; for Honneth’s answer, see: Honneth, 2015.
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Miller too. But we can see yet another difference between Honneth’s
and Miller’s formulations, once this latter links solidarity to what in
Honneth’s model would be the first sphere of the family.

Now it 1s time to ask: How does his theory of justice based upon
recognition deal, in the three spheres of recognition, with the problem
of the conditionalities already put to Miller’s theory? It seems evident
that basic self-confidence in the first sphere of primary relationships
cannot be dependent upon any kind of conditionality; rather, it depends
on emotional and affect relations, or love, which provide conditions to
make it possible that the person can develop an intact personality since
the first infancy. In this way, either in relationships between adults (love
and friendship), or in relationships of adults with children (maternal
love), care does not remit to a type of reciprocity associated with any
conditionality of the kind found in the Bolsa Familia Program.

In the second sphere, that of equality of rights, Honneth refers to
the notion of citizenship, which means an equality of status that sup-
poses a form of reciprocity that is more abstract than that of the first
sphere, but is also independent of individual contribution, once it is
based on the basic equality of all its members. As shown in the quota-
tion below, Honneth’s theory of recognition also leaves a margin for
unconditionally distributive policies:

“On the one hand, up to a certain, politically negotiated thresh-
old, it 1s possible to call for the application of social rights that
guarantee every member of society a minimum of essential goods
regardless of achievement. This approach follows the principle
of legal equality insofar as, by argumentatively mobilizing the
equality principle, normative grounds can be adduced for making
minimum economic welfare an imperative of legal recognition.
On the other hand, however, in capitalism’s everyday social reality
there is also the possibility of appealing to one’s achievements
as something ‘different’, since they do not receive sufficient con-
sideration or social esteem under the prevailing hegemonic value
structure. To be sure, a sufficient differentiated picture of this
sort of recognition struggle is only possible when we take into
account the fact that even the social demarcation of professions
(...) 1s a result of the cultural valuation of specific capacities for
achievements” (Honneth, 2003: 152-153).
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Thus, only in the third sphere, that of solidarity or desert, where per-
sonal contributions make it possible to distinguish between persons,
is attributed personal esteem dependent upon desert. That is, like in
Miller’s theory, in Honneth’s as well it is only in the sphere of desert
that it is possible to make direct connections with the type of condi-
tionality found in the Brazilian Bolsa Familia Program. But, despite
its differentiation in three spheres, the theory of intersubjective recog-
nition as a whole remits to the social link in the same sense found in
Durkheim’s formula according to which behind every contract there is
the pre-contractual solidarity upon which lies every contract (Honneth,
2014; Durkheim, 1984). This is also the substratum of Caillé’s theory
dealt with in the following.?

The Founder of the MAUSS (Mouvement Anti-Utilitariste en Science
Sociale), Alain Caillé is also one of the leading figures in the renais-
sance of the contemporary interest in Marcel Mauss’ theory of gift. In
his “Essay on the Gift” (Mauss, 2003: 183-314), Mauss describes the
cycle of gift as a triad formed by the moments of giving, receiving, and
restituting.”’ It is on the base of this model of gift that Caillé, who has
also shown an increasing interest in the debates on recognition (Caillé,
2007), develops his arguments on the theme of (un)conditionality that
occupies us here. But, differently from André Pires referred to in the
first part of this paper, Caillé is a defender of unconditionality. In his
book Anti-utilitarisme et paradigm du don, he writes, for instance, that
“the second most important fight of the MAUSS has been the one
in favor an unconditional basic income - which we name income of
citizenship - which seemed to us to be the logical conclusion of the
rights of man” (Caillé, 2014: 85).

On the other hand, Caillé’s arguments in defense of uncondition-
ality have a peculiarity hardly found in the mainstream defenders of

19 For discussions of income transfer and basic income in connection with Honneth’s
theory of recognition, see also: Sobottka, 2007; Cunha, 2014; Mulligan, 2013.

20 For good introductions to the debate on Mauss’ theory of gift, see the two following
books: Schrift, 1997 and Martins, 2002.
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basic income, whose arguments are usually limited to economic mo-
tives as the structural and technological unemployment. Besides con-
sidering these economic motives, Caillé turns his view more directly
to the problem of the social link, as he writes: “Before anything and
by hypothesis, almost by tautology, we have to observe that the social
link - called also an alliance, being together instead of living separated,
confidence - can only be generated with a dimension of unconditional
bet, with a step into the unknown” (Caillé, 2002: 119).

His starting points are the Maussian paradigm of gift and a multidi-
mensional theory of action he relates to the same gift paradigm. From
them, Caillé distinguishes four dimensions of both gift and social ac-
tion, which he names as obligation, freedom, interest, and altruism. He
then links each of them, respectively, to forms of unconditionality that
he defines as wiolence (always present at the hearth of obligation), sponta-
neity (things people do by themselves, without obligation), interest (the
instrumental that always exists and persists behind the demonstration
of generosity),”! and finally a dimension of conditional unconditionality.**

It is this conditional unconditionality that, according to Caillé, rules
the alliance, which he defines, following Marcel Mauss, as an agonistic

gift (Caillé, 2004). Nevertheless, for Caillé,

“None of these four modes of unconditionality could concrete-
ly exist in an isolated manner. None of them could be totally
absent either. In every social relation, unconditionality and un-
conditionated, conditionality (more or less) unconditional, and
unconditionality (more or less) conditional always co-exist ac-
cording to combinations and in infinitely variegated proportions”
(Caill¢, 2002: 131). %

As Caillé presents this formulation as mediated by the complexity of
the social link, his conception of unconditionality (or conditional un-
conditionality) differs from the mainstream understanding of uncon-
ditionality in the debates about basic income because in the latter, the

21 On the conception of gift as an ethic of generosity, see Schrift, 1997:1-22.
22 For Caillé’s multidimensional theory of social action, see: Caillé, 2009.

23 This means that his model is thought, as in Honneth’s, in monist terms.
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idea of unconditionality hardly appeals primarily to the social link.?*
This link is to be understood in terms of reciprocity. This latter should
be conceived not in terms of equivalence, as in commercial contracts
(Galston, 2001), but in terms of the Gift-giving. Or, as expressed in
Helmuth Berking’s words, “reciprocity is gaining ground as a pro-
test against equivalence” (Berking, 1999: 20).” On the other hand, in
conceiving the agonistic gift as a form of recognition, Caillé’s formula-
tion comes closer to Honneth’s monist theory of recognition, despite
the difference between them regarding the issue of (un)conditionality
(Caillé, 2004; 2007).

3. Concluding remarks: conditionality,
unconditionality, and justice.

I begin this section with the theme of equality, which has been dealt
with throughout this paper through the concept of citizenship, once in
the theories of both Miller and Honneth it appears only as a specific
sphere within their broader theories of justice and of recognition: the
sphere of rights. For them, on the other hand, the concept of equality
is not sufficient to form a theory of social justice, either in the plural
version of social justice developed by Miller or in Honneth’s monist
formulation of justice as recognition. Indeed, neither of the two au-
thors is satisfied by theories that limit the concept of justice to that of
equality (Miller, 1999; Honneth, 2012a).% In both the theories of Mill-
er and Honneth, however, the most salient sphere of their models of
justice is not that of equality rights, but that related to desert, whose

24 For the broader debate on basic income, see the following collections: Van Parijs,
1992; van der Veen and Groot, 2000; Raventds, 2001; Wright, 2004.

25 On this Maussian conception of reciprocity, see: Godbout, 2002; Hénaf, 2010. On
the critique of justice as equivalence, see also: Ricoeur, 2004.

26 Here I am leaving aside formulations like that of Michael Walzer, who develops his
pluralist theory of justice by conceiving equality as “complex equality”, to differentiate it
from formulations as that of John Raws (Walzer, 1983). On the difference between Rawls
and Walzer, see Simon Wuh!’s book L’égalité. Nouveaux débats: Rawls, Walzer (Wuhl,
2002).
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substance are the individual contributions which distinguish between
persons, not that equalize them. Thus, while the sphere of rights gives
foundation to basic equality, the sphere of desert gives legitimacy to
socially accepted forms of inequality.

Indeed, in the two cases, in Miller’s theory of social justice and Hon-
neth’s theory of justice based on recognition, it is not just one sphere
that counts, but the model as a whole (Miller, 1999; Honneth, 2009;
2012a). Even so, in both cases, when the content of one sphere of the
model conflicts with that of the other sphere, they leave the impres-
sion that the resolution of the conflict remits to the sphere of desert.
Of course, one can argue that this is due to the fact that both are deal-
ing with the context of a capitalist economy, in which the market has
always the last word. But it is also true that these theories, especially
Honneth’s, which he himself presents as a critical social theory, have to
point to an emancipatory horizon which is able to put into question
such a priority of economic relations by reversing it in favor of socie-
ty.”” For that reason, the proposition advanced by Caillé, understood
within the cycle of gift - giving, receiving, restituting - which aims to
renew the social link, seems to be more preoccupied with the inversion
of such logic (Caillé, 1992; 2000; 2011; 2014).

We can also say that Caillé’s theory, which includes a dimension
of gratitude in its conception of recognition and refuses the idea of
justice as equivalence, has a more visible utopian component than the
other two. Though less systematic than that of the other two authors,
Caill€’s idea of conditional unconditionality gives primacy to the social
logic over the logic of the market. It is this priority of the social that
justifies his defense of an unconditional income of citizenship.?® But
we have to keep in mind that this is an unconditionality embedded in
the social tissue which appeals to the proper reproduction of the social
link. And in that, it seems also close to Honneth’s notion of intersub-
jective recognition (Caillé, 1992).

27 In this regard, see: Wright, 2006.

28 In this issue, Caillé’s understanding is close to Eric Olin Wright’s position (Wright,
2006).



A Critical Note on (Un)conditionality 45

But while the theories of both Miller and Honneth deal with the
issue of unconditionality in a restricted way by limiting it to the spheres
of need and equality of rights, in Caillé’s theory unconditionality, con-
ceived in a broader sense, remits more directly to the social totality.”
Considered in this way, the idea of unconditionality legitimizes citizen-
ship, while that of conditionality restricts the notion of citizenship. It
also seems increasingly evident in a socially adverse context as how we
live today under neo-liberalism. Thus, returning to the Brazilian con-
text, despite the fact that some researchers of Bolsa Familia see that
the valorization of conditionalities of income transfer by recipients can
contribute to the learning of citizenship, we can also interpret it as an
expression of gratitude by persons in extreme poverty, predisposed to
inflate the value of benefits they never had.

In order to conclude, I defend the thesis that there is no pure uncon-
ditionality because it is always based upon a form of deep condition-
ality that 1s, indeed, the ultimate objective of which at first sight seems
unconditionality. But such conditionality is not that of the contracts,
based on a relation of immediate equivalency as in market exchange
relationships. Instead it is closer, as I said before, to what Durkheim
called “non-contractual conditions of contract”. This, according to
him, is what gives normative legitimacy to contracts and puts a limit to
contracts based on the disparity of power between, for instance, buyer
and seller (Durkheim, 1984).3

The type of unconditionality that Caillé names conditional uncon-
ditionality (what Honneth would call intersubjective recognition) aims
to equalize people. That is the meaning of a social link upon which the
theories of gift and that of recognition encounter their bases, even if
one can interpret it differently. On the other hand, the unilateral con-
ditionality appears more similar to what Durkheim calls a leonine con-
tract because it is established by only one of the parts, the stronger one.
And, if we think deeply, we can see that what is indeed unconditional

29 On the relationship between gift and unconditionality, see also: Martins, 2004.

30 It seems me to that it is also close to Honneth’s understanding of society as a rec-
ognition order (Honneth, 2001b; 2003).
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is the unilateral conditionality, such as the one required by the Bolsa
Familia. It is, however, perversely unconditional because it is imposed
from the top down on the weaker side; that is, the recipients of public
policies like the Bolsa Familia cannot refuse to obey the exigencies of
conditionalities under the penalty of losing the benefit.
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Introduction

In 1989, participatory budgeting was implemented in Porto Alegre
(Brazil).! The idea was to mobilize the citizens to discuss and indicate
by themselves the main priorities for investing a portion of the scarce
public resources. Starting as an informal experience encouraging people
to present their local demands in the public sphere, it proved to have
unforeseen consequences, such as questioning the traditional model of
representative local democracy, widening the circle of people interested
in political affairs, and allowing the residents to question bureaucratic
structures and to exercise a bit more control over their rulers (Sobottka,
2004; Guimaries, 2004).

The origins of the participatory impulses in the region reach back
to the 1960’s when local communities began searching for alternatives
for development based on their own resources. In the 1980, after the
end of the military dictatorship, there were some experiences in South
Brazil which took up the idea of popular involvement in municipal
planning. There was also a strong democratizing impetus in social move-
ments which had quite a significant impact on the Federal Constitution
approved in 1988, opening space for citizen participation in a variety
of forms and in all governmental spheres (Avritzer, 2008).

Between 2011 and 2014, this experience was expanded to the regional
level as a participatory system, embracing geographical expansion and
other issues. In this article, we discuss some more evident challenges of
such an expansion, such as longer distance, the different levels of being
affected, more bureaucratic mediations, the “inevitability” of some lev-
el of “representation”, and the different regional cultures of participa-
tion, as well as persistent reasons for citizens and members of political
parties to continue participating and for governors to invest in such a
participatory process.

This effort represents the continuation, on the regional (state) scale,
of a series of experiments carried out since 1999. It started with the
classical model of participatory budgeting as implemented in Porto
Alegre, based on local, municipal and regional plenary sessions with

I The first version of this text was published in the International Journal of Action
Research, volume 10, issue 2, 2014.
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broad popular participation and debates. It later turned into a consul-
tation process about priorities through ballots which could be cast in
boxes located in public spaces such as schools and shopping centers
or through the internet. During the period analyzed here, participatory
budgeting was part of a rather complex system of participation which
included a digital office and a permanent council for development whose
members represented various segments of civil society and government.

In our research process, the tension between two different meanings
of participation among the different actors has attracted attention: for
some, participation is a democratic principle: public issues have to be
discussed and decided by the affected citizens in the public sphere; for
others, participation seems to be a strategy to mobilize support, legiti-
mize positions, and present performances. Although there may not be
a clear dividing line between these two poles of the tension, the appre-
ciation of the outcome of participation may be very different in both
cases. As a principle, participation correlates with radical conceptions
of democracy, where sovereign citizens define the rules of their shared
living and charge their government with specific tasks; as a strategy,
participation is a resource, such as elections, which is used by citizens
to legitimize their claims and by governments to ensure the legitimacy
of their domination. In other words, participation can offer a political
opportunity to ensure the conquest of citizenship rights by legal means
and for deepening democracy, but it can also be used as an empty for-
mula seeking power in adverse conditions while the decisions that re-
ally matter are made elsewhere (Sobottka, 2004; Sobottka et al., 2005).

As a principle, participation may be a creative force for perma-
nently inspiring different procedures for dealing with public admin-
istration. At the same time, in a larger geographical scale, and with a
larger population and more complex power relations among political
parties and interest groups, strategy is a prominent feature of partic-
ipatory budgeting. The argument in our article is that there is a risk
that participation is turned into a mere strategy for the fulfilment of
immediate needs, losing track of its motivating inspiration which is
indispensable for keeping the participatory process alive. We then ask
about some conditions for keeping this tension in a productive rela-
tionship. Among them we highlight the role of regional coordinators
able to mobilize the local communities, the government’s capacity to
deliver the “products” approved in the process, the attention to organ-
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izational matters (such as the site of the meetings, information about
the program, etc.), and space for the discussion of priorities instead of
just presenting demands previously agreed on within a given segment
of the population. Trust and communication are identified as basic
ingredients in participatory budgeting.

Our research methodology is based on participatory principles and
procedures. The study can be also seen as an experiment in using par-
ticipatory methodology with policies and projects involving large ge-
ographical areas (in this case, a state in South Brazil) as well as large
populations (the state has over 10 million inhabitants). The research
strategies ranged from classical data collection methods such as ques-
tionnaires and interviews to meetings with coordinators and communi-
ty members, which we called “double reflection groups”. In the article
we make room for discussing some learnings and identify challenges
faced in the process.

Research as active empathic presence

A study on the participatory budget in a state that has a geographic size
and a population larger than those of many countries can be seen as a
participatory research experiment on an expanded scale. Its purpose is
to analyze the participatory budget as a political-pedagogical process
in which, so it is presumed, one can identify signs pointing to alterna-
tives to the globalized development model that shows symptoms of
exhaustion in all regions of the world. Maybe in fact we are not only
facing a financial crisis and a crisis of political representation, but a
civilization crisis that, in terms of research, requires understanding the
micro and macro levels in social relations as a unit.

Participatory budgeting is an important place to understand socie-
ty on the move and the directions of this movement. Since research is
not politically neutral, the researchers must ask themselves about the
actions they wish to potentiate with their work. According to Zemel-
man (2006, p. 112), “One must detect the realities that can be poten-
tiated, but these realities are not necessarily prescribed in a theoretical
corpus; rather, they will depend on what do I want to know for, which
is an axiological or ideological ‘for what’.”
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Throughout the research project we participated in a number of activ-
ities, mainly as observers. We placed ourselves intentionally in an initial
position of listening, aware that many people involved in the process
have extensive experience as public managers or as citizens involved in
their communities. Therefore we participated in training seminars, in
the government school, in regional public hearings, and in municipal
assemblies. We also collected information through a questionnaire in
which we sought the quantification of data on the profile of the par-
ticipants and the entities they represent, as well as their expectations
and frustrations at the process. Significant moments of the study were
the meetings with state and regional coordinators with whom we dis-
cussed the objectives, the emerging results and the directions taken by
the process.

There are two methodological features which we would like to high-
light in this paper. The first one is the challenge of developing large
scale research within a participatory and dialogical framework, where all
stakeholders share the responsibility for the production of knowledge.
Given the multiplicity of agents involved in the process and the variety
of contexts, participation could hardly be considered as co-determina-
tion or co-production in a strict sense (Kristiansen & Bloch-Poulsen,
2010). Although there is a verbal agreement and a feeling of mutual
expectations, the initiative resides in an academic research project.
The expectation can be seen in the way our group is welcome in the
meetings, sometimes greeted with the heavy responsibility of telling the
story of participatory budgeting in the state. Participation might be
identified as the active empathic presence of researchers in the process,
i.e. a being which has an explicit purpose of advancing democratic pro-
cedures, but whose identification with the process does not preclude
a critical appraisal.

As mentioned above, besides classical data collection procedures,
the topic under investigation is a field for methodological experimen-
tation. One such experience is what we called double reflection groups,
requiring a whole day of working with a group. After individual inter-
views with members of the community, the coordination of regional
participatory budgeting, municipal leaders and office holders, we - the
research group composed of two senior researchers, two graduate stu-
dents and four undergraduate students - presented preliminary find-
ings in slides, each of which ended with the phrase: “We would like to
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understand better...”, for example, why people with higher education
degrees seem to be over-represented in the meetings, why so few women
are chosen as regional delegates, or the role of the regional coordinator
of popular participation. The discussion on each topic was recorded
in audio and video.

In the afternoon the process was inverted. The research group reflect-
ed on the data presented in the morning and on the opinions exposed
on each topic. For example, on the difficulty of the process to reach
1ssues on a macro level, such as those which could affect the economic
matrix of the region. In this particular case, the economy is basically
built on agriculture, increasingly meaning agribusiness with large soy-
bean plantations, the suppression of small farms, and the consequent
depopulation of the region. Afterwards the floor was opened for all
participants to engage in a common discussion. There was clearly a
sense of dialogue where the engagement with the challenges identified
in the previous reflections, for a moment, encountered the role distinc-
tion of the participants.

A second methodological feature, closely related to the first one, is
what we identify as a convergence of disciplines (Fals Borda, 2013, 2010;
Streck, 2013a, 2013b). Participatory budgeting has been analyzed from
different disciplinary perspectives: as a democratic innovation (Avritzer
& Navarro, 2003), as an effective instrument for partially correcting
regional imbalance in the allocation of resources (Fedozzi, 1999), and
as a pedagogical process for citizenship learning (Streck, Sobottka, &
Eggert, 2005; Moll & Fischer, 2000), among others. Participatory budg-
eting is a quite special place from where one can see the community
and the region as a heterogeneous totality, which would require much
more than the convergence of classical academic disciplines. There, one
can see different sets of knowledge coming together in a context of
negotiation and dialogue. This is so because what counts at the end is
not an individual advantage, but a gain for the community or region
in which, eventually, individuals also claim special recognition. At a
recent regional hearing, it was very interesting to see how people who
did not know each other started to connect their knowledge about the
frequent floods that affect the region. The urban dweller pleaded for
protection of the houses in his neighborhood, the municipal officer
presented data on the economic impact of such incidents, and finally
a farmer concluded by saying that without vigorous support for the
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rural area where water flows can or should be controlled, cities would
hardly be safe from these frequent disasters. All of this can be expressed
in academic jargon, but there is undeniably practical and theoretical
knowledge being shared and formed in these places.

In this study, we will give special attention to socio-political and
pedagogical dimensions of participatory budgeting within the larger
framework of the State System of Popular and Citizen Participation (Si-
sparci), incorporating, whenever possible, reflections from other fields
and from our fellow research participants.

From participatory budgeting
to the participatory system

The 1980’s in Brazil, in macroeconomic terms often referred to as the
“lost decade” was a very favorable time for civil society organization in
social movements, trade unions, political parties, and civil associations,
substantially expanding the possibilities of participation in the public
sphere. Especially popular social movements succeeded in consolidating
themselves as agents with their own identity and the ability to develop
and articulate various forms of participation. As a consequence, they
also succeeded in influencing the definition of various social policies
(Sobottka, 2000). At the decline of the military regime, a substantive
democratization beyond the electoral ritual was assumed by these move-
ments as essential to the improvement of their living conditions.

Organization and participation in various formal and informal spac-
es were strengthened for creating political pressure in the nascent dem-
ocratic life. Thus, in the short space of about a decade, civil, political
and social rights were enrolled in the legal system, particularly in the
Constitution adopted in 1988, at amplitudes never before seen in the
country. But this expansion, in particular of the social rights of citizen-
ship, would soon be revealed as ambiguous: between the registration of
rights in the Constitution and the possibility of their effective realiza-
tion, an abyss was gradually opened: and the institutional mechanisms
available at the time were insufficient to overcome it.

This was one of the factors that led social movements to bet on a
decidedly more direct participation in decision spaces. One strategic
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objective became the conquest of state power by democratic elections
in order to assure effectiveness for the formally guaranteed rights. An-
other strategic objective was the expansion of channels of direct par-
ticipation 1n everyday decisions about public policy, and as a means
for social control of government actions. The latter goal has found its
expression in a variety of issue-related policy councils at all levels of
government, and was also the origin of the claim to participate more
directly in the definition of the public budget.

When the policy known as Participatory Budget was implemented
in Porto Alegre, it consisted initially on a series of informal meetings
in which municipal government representatives met with people in-
terested in discussing how the resources of the city budget should be
invested in the following year. Technical and political representatives
participated in these discussions, collecting suggestions of the citizens
and promising the effort to include them as much as possible in gov-
ernment planning as well as in the proposal of public budget that the
government has to submit to the local parliament every year. They also
committed themselves publicly to execute within the next year what
the people had placed as priority.

With many aspects of self-organization, this informal consultation
was gradually becoming more organized through its own rules and be-
came part of the regular activities of local politics. Both the priority to
invest public resources where the most needy population lived, as well
as concerns with issues affecting the whole city and requiring a tech-
nically well-founded approach, such as public urban transportation,
culture, and economic development, formed a political compromise
between the social groups (Avritzer & Navarro, 2003).

The long associative tradition in the city of Porto Alegre facilitat-
ed the organization of the concerned population and gave support to
this initiative, but the involved movements were very jealous of their
political autonomy. Although it was defined by the authorities as a
co-management of the city, the Participatory Budget in Porto Alegre
remained an informal consultation of the executive power of the city.
Even though it had a very strong legitimacy among the inhabitants,
the Participatory Budget had a weak institutional basis and depended
on the will of the local authority.

While for many participants this was seen as an open channel to
share decision-making, it gradually became clear to the participants
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that it was also an instrument of marketing, used by the political par-
ties to strengthen themselves in their electoral goals, but at the same
time moving important decisions away from the participatory process.
This double-sided participation brought ambiguities to the process and
took it, beyond the initial charm, to lose much of its legitimacy. After
16 years in power, the political group that created the Participatory
Budget lost the elections in Porto Alegre in 2004. Part of the defeat
has been attributed to a growing carelessness with the commitment
to respect the will of the people expressed through the Participatory
Budget consultations, delaying expected investments in several years,
and even slowing down the approved policies.

When in 1999 the same political group that implemented partici-
patory budgeting in Porto Alegre was first elected to govern the state
of Rio Grande do Sul, there were already some initiatives to broaden
the channels of participation. One of them were the Regional Devel-
opment Councils (Conselhos Regionais de desenvolvimento: Coredes), cre-
ated as regional forums of “leaders” to discuss regional development.
They were not directly concerned with the public budget, but with the
decentralization of public management. Nevertheless, they became the
administrative and political reference for the subsequent experience of
inclusion of citizens in participatory budgeting. Even partially chang-
ing its functionality, the new government made abundant use of this
structure.

Another already existent initiative was a consultation on regional
priorities to be included in the budget by voting. The Regional Coun-
cils drew up lists of potential demands of the regional community,
and voters could choose some priorities from within those lists. The
government pledged to include the most voted one as a priority in the
budget within the limits of what was technically and financially feasi-
ble. Unlike participatory budgeting, this consultation did not involve
physical meetings or discussions; it allowed only choosing between
previously defined areas for investment by voting.

Between 1999 and 2002, a first experience of participatory budgeting
on the entire state of Rio Grande do Sul was implemented. Drawing on
the experiences accumulated over ten years, the ruling Popular Front
structured a consultative process, starting from municipalities and the
Regional Development Councils as local and regional units, to culmi-
nate in plenary representative meetings at the state level. Its primary
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function was to point out the priorities for public investments during
the preparation of the annual budget.

The cycle of the participatory budgeting on the regional level had
a calendar that was repeated annually. It began with preparatory meet-
ings in all 495 municipalities, with the goal of informing the public
about the process and the amount of resources that could possibly be
invested in their region. There was also defined the timing and content
agenda of discussions for the meetings in the 28 regions of the state.
The outcome of these regional meetings were then returned to the
municipalities for debate and decision by the population, and were
afterwards condensed in regional forums with elected representatives.
Besides the meetings on the level of municipalities and regions, a set
of thematic forums with a more technical focus also took place; they
dealt with problems considered to be more technical, generally affect-
ing many regions and specific to particular sectors.

The consolidation of the demands made in the forums of delegates
was done in partnership with government representatives. This allowed
for higher qualification and for the technical, legal, and financial suit-
ability of the demands of citizens, but also gave the government a
“golden share” at the end of the consultative process. Although it was
very intense, partly due to strong opposition from other political par-
ties, this experience of participatory budgeting lasted only four years
and was not continued when the opposition won the next elections.

Having an area comparable to the Czech Republic, Slovakia, Austria
and Hungary put together, distances in the state of Rio Grande do Sul
represented a difficulty for all participants. And, taking into account
that the entire process was a voluntary activity for the citizens, it is
easy to see how difficult regular participation in the meetings was for
members and for representatives from popular social movements. In
place of the direct participation of citizens from the neighborhood in
the decision about the priorities to invest their town’s resources, at the
state level claims needed to be grouped together to stand any chance of
receiving support also from other participants and of being approved.
They also became publicly defended by regional representatives/delegates
and not by the directly affected people. This changed the dynamics of
the very public dispute over the priorities of the policy (Weyh, 2011).

Another important change was that the topics under discussion were
becoming a little more distant from people’s everyday lives. While in
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Porto Alegre’s experience the prioritized items were often such as paving
the street, running water for the neighborhood, or the regularization of
land ownership where one’s own home was located, in the state budget
discussions were on the development of the municipality, on support
to agriculture, or on the construction of a hospital that would serve the
entire region. Even if they were considered important issues, many of
them were perceived by participants as distant, and sometimes people
even considered themselves barely able to influence decisions about
topics considered “complicated” for them.

The opposition from some political parties also brought difficulties.
A court prohibition to use state funds to pay for this consultation even
resulted in government representatives who travelled through the state
to organize the meetings having to have their costs covered by sources
other than public funds. It certainly caused some difficulties (Charao,
2005), but it gave a more informal character to the meetings, motivat-
ing even the shyest of people to speak and to engage themselves, and
it strengthened the emergence of local leaders committed to their com-
munities (Herbert, 2008).

Despite these difficulties and limitations, there was a very satisfac-
tory level of participation during the four-year term led by the Popu-
lar Front under the leadership of the Workers’ Party. Family farming,
small local enterprises, and public health and basic education received
priority attention during this period. Still, a good part of the urban
population did not participate in these mobilizations and themselves
felt unaddressed by the idea of a more participatory democracy. They
did not grant legitimacy to these initiatives and were sensitive to the
arguments of the opposition of an “abandonment” of the cities.

During the following two terms, parties opposed to participatory
budgeting ruled the state. Unlike what had happened in the city of Por-
to Alegre, where despite being opposed, the former opposition parties
continued participatory budgeting, at the state level they discontinued
this experiment of consulting the citizens and introduced much more
restricted alternatives for participation. This shows that at the state level
this process probably had not acquired such a great importance among
the population that politicians would have to fear resistors.

In 2011, the government of the state Rio Grande do Sul, once again
led by the Workers’ Party, proposed a set of modalities of participation
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and called it “State System of Popular and Citizen Participation”.? It
was chaired by a management committee with equal representation of
members of government and of civil society. Among the main agencies
that composed the system was the newly created State Council for De-
velopment (Conselho de Desenvolvimento do Estado: CDES), with invited
representatives of various sectors of society, the Regional Councils for
Development (Coredes), with representatives of civil society from 28 re-
gions, and a new government agency called the Digital Office (Gabinete
Digital), a channel for “e-participation”.

Participatory budgeting was integrated into this system as a central
element. An important innovation was holding regional plenary sessions
to discuss priorities to prepare the Pluri-annual Plan which served as
a “framework” for the annual budgets, the inclusion of the priorities
voted at the municipal assemblies and the state level hearings into the
budget law that would guide the elaboration of the next annual budget.

The annual budgets were prepared according to the following stag-
es: regional public hearings in which the participants selected up to
10 among the 15 thematic areas that served as a base to present “de-
mands” at the public assemblies which were held in each municipality.
These 15 areas were defined in the Pluri-annual Plan and should guide
the drafting of the budget for the next four-year period. This means
that if a region chose health as a priority area, the projects in this area
carried greater weight when the delegates of the municipalities (one del-
egate for every 30 voters of the local meeting) met again to define the
items that would become part of the ballot on which the voters would
mark their priorities in the next step. After the vote, which could be
either in ballot boxes distributed around the municipality or via the
internet, the delegates met to consolidate the proposal and sent them to
the office responsible for elaborating the budget. Among the demands,
the voting citizen chose equipment for the local police, hospital or
school, support for ecological projects, or for NGOs that work with
children and youth. Since the amounts for projects of the participatory
budget had already been pre-defined by region, and since they had to
fit the previously established guidelines, this procedure should ensure

2 See www.participa.rs.gov.br (last access: 31 July 2017).
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their inclusion in the proposal for the state budget that would finally
be voted on by the state parliament.

The changes that occurred in the participatory process when it was
first expanded from the local level (Porto Alegre) to the level of the
state (Rio Grande do Sul) were to a large extent “necessary” adapta-
tions to allow the consultation to reach the highest possible number
of people, but at the same time to be held within an acceptable peri-
od of time and with acceptable costs for all. It can be said that they
were pragmatic adaptations. The situation looked very different in the
new edition of the participatory process at the state level. As the name
indicates, the government now intended to implement a system of par-
ticipation. Many more areas of public policy were involved, and the
budget became only one part of this system.

Two other forms of participation of this system may be highlighted
here: a more systematic dialogue with the mayors from the 495 munici-
palities in the state, and a council of economic and social development.
The dialogue with the mayors was important for the population, be-
cause many of the public policies depend on funds transferred by the
state government to the municipality. If this dialogue does not work,
citizens are harmed by the lack of public services. At the development
council, approximately 80 “leaders” of various segments of civil soci-
ety, from churches and intellectuals to trade unions of entrepreneurs
and of workers, meet to discuss problems and to give inputs for future
policies. Despite being initially hailed as a major initiative to better lis-
ten to society, this council has also been criticized because it has no
deliberative power, because its participants were invited directly by the
government itself, and because the governor, who should chair it, was
very frequently only represented by a substitute.

Under the name Digital Office’ a more permanent communication
channel was created between the government and the population. The
initiative intended to offer a bidirectional communication between gov-
ernment and citizens. The practice, however, showed that it was above
all a communication channel from the government o the people, in-
forming about the development of projects and informing about the
government’s initiatives.

3 See http://gabinetedigital.rs.gov.br/ (last access: 31 July 2017).
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Two other well-intertwined changes seem to have affected the idea
of participatory democracy more directly. The first one is related to the
budget line items that came under discussion. In the previous experi-
ences of participatory budgeting a (perhaps relatively small) part of the
resources for investments was a subject of discussion. All other current
expenses of the city or state were defined in a very traditional way by
government bureaucracy. Thus, for example, the two expenditures which
together make up to 90% of the state spending, such as spending on
active and retired staff and on the service of the public debt, were not
discussed publicly. Several attempts were made to also include them in
participatory budgeting, but the political and bureaucracy resistance
was always higher than the pressure of citizens to change this proce-
dure. Still, the priorities of the participants concerning investments were
widely respected and were transformed into public policy.

During the second period and the current system of participation,
the volume of investment resources was very small, possibly due to an
economic crisis in the state. The amount of resources under discussion
was inflated in that a portion of current government expenditures became
dependent on having its priority defined in participatory budgeting.
One consequence was that an important part of maintaining health,
education, and security services, for example, which are the constitu-
tional obligations of the state, became depend on the support they
received in this participatory process; this resulted in many mandatory
public services not receiving enough funding.

This shift in budget lines has a very close relationship with a shift in
the participating public. While in the original experiences, participat-
ing citizens came mainly from what we might call civil society - peo-
ple who came on their own, who became mobilized by neighborhood
initiatives, or were participants in social movements, trade unions, or
other civil organizations - in the second experience more than half
of the participants in public meetings of the participatory budgeting
process were public servants. They came to defend investment in their
offices’ everyday needs. Nurses wanted funds for the needs of day-to-
day health posts; public school teachers wanted to ensure that there
would be chalk, cleaning supplies, and school meals in their schools;
police officers in their uniforms demanded cars to patrol the streets
and life jackets to protect them.

One participant in a double reflection group remarked in this re-
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gard: “It seems to me that this process may not be as democratic [as
officially presented]; it is now more representative from institutions.”
Referring to the previous participation form, she continued: “that par-
ticipation was more effective, more emanated from the popular classes,
had more representation of the communities” [M., double reflection
group|. Another respondent in our research explained how participants
are currently mobilized in some governmental organizations. Accord-
ing to him, superiors constrain their subordinates to participate in the
consultations, they have to carry mobile ballot boxes and collect votes
for specific themes that the director chose. This participant concludes
laconically, “so, this is not popular consultation, it’s an induction,
constraining a person to vote in a priority that is not what he chooses,
but what institutions want” [G., double reflection group]. The risk that
these procedures bring to the participatory process was so described
by one of our interviewee: “We are taking a popular decision without
the presence of the people” [Ma., Santo Angelo]. At the same time,
during observations directly in the regions we could note that there are
still many ardent supporters of a genuine citizen participation in these
consultations. They resist the “bureaucratization” of consultations and
mobilize people in their social circles to defend the 1dea of a democracy
created by citizens themselves.

Surely, further analysis will be needed concerning this change: what
specifically led to it and what its consequences are. Still, two consider-
ations can already be done now. On the one hand, during the second
period there were less independent citizens and members of social move-
ments participating in the meetings. On the other hand, the government
was very capable in transferring conflicts concerning the distribution
of very scarce resources to the participation process, thereby avoiding
its responsibility for the lack of investment in certain public policies.

Between principles and strategies

There is no single reason for participating in the public hearings. There
are community leaders, accompanied by a group of dwellers from their
communities, who may want to put housing among the priorities; the
police and the fire department may claim support for safety; sometimes
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a teacher comes in with a whole class and makes the case for educa-
tion; NGOs are a quite permanent presence claiming for resources for
their work in poor areas in the cities; there is also room for expressing
needs that reach beyond the resources allocated for decisions in par-
ticipatory budgeting, such as the one representing the “movement for
a federal public university” in a largely populated area where there are
only private or community universities.

Participation has a pragmatic sense according to each individual’s
or group’s reasons to spend his/her free time in meetings that usually
take place in the evenings. But there is also a deep understanding that
participation is a value in itself, reaching beyond eventual immediate
gains. It is a feeling that a democratic society, in spite of historical and
contextual handicaps, is possible. In our view, there is no reason for
dichotomizing between the principles and strategies of participation.
The point we are raising is that democratic participation is antitheti-
cal with a purely instrumental use of participation, as can be learned
from history where dictatorial regimes or market-driven interests exploit
people’s involvement with no interest in sharing power. There must
be allowed space for the emergence of principles, and not necessarily
from the leaders of the process.

Participation has been at the forefront of the Brazilian political
agenda since the second half of the last century. The well-known litera-
cy method of Paulo Freire (1982), which was based on the assumption
that reading the world as preceding the reading of the word, was a way
of overcoming the democratic inexperience embedded in a history of
authoritarianism, exploitation, and oppression; it was one among many
manifestations of popular and community involvement in gaining some
say regarding their well-being. In the Northwest region of Rio Grande do
Sul (municipality of Tjui), the Base Community Movement (Movimento
Comunitdrio de Base), as early as in 1961, developed a methodology of
small group discussions that would reflect on the local situation and
propose collective actions. The three principles of the movement refer
to the human person as a) having dignity, value and excellence on his/
her own; b) as having the capacity to create, to perfection him/herself
while improving their world; ¢) as a being of relation, i.e., it is through
assuming co-responsibility with others that men and women “humanize
themselves, make history, create culture, and construct civilizations”
(Brum & Marques, 2002, p. 35).
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The military dictatorship installed in 1964 represented an inter-
ruption in the process, but as soon as 1983 a pioneering experience
in South Brazil (municipality of Pelotas) put participation as the key
element for municipal planning under the slogan “All the power ema-
nates from the people.” While acknowledging the existence of similar
experiments, there was reaffirmed the importance of what was called
the “conceptual fundamentals of popular participation”, which were
“popular sovereignty and the qualification of representative democra-
cy through participatory practices of democracy” (Souza, 2002, p. 19).
Participatory planning consisted basically in going to the communi-
ties and listening to the demands of the people. Models, they argued,
would have to be created according to local and regional conditions.

What we see in this process is a movement from humanistic and
communitarian values, certainly very much influenced by the theolo-
gy of liberation, to an emphasis on the democratization of Brazilian
society. The participatory budgeting, initiated in Porto Alegre in 1989,
can be seen as a landmark in this development. Here, participation be-
came focused on what is the hard core of any public planning. It was
not a governmental concession, but the result of pressure exercised by
popular organizations that demanded more resources for poor areas
in the city in what has been also claimed as an “inversion of priorities”
(Horn, 1994). The municipality of Porto Alegre accomplished the de-
velopment of strategies of participation which later became integrated
in state participatory budgeting, such as the regional thematic hearings
for the identification of a set of priorities which serve as parameters for
demanding particular projects, the election of regional delegates, and
the appointment of regional coordinators of participation.

The observations of the process confirm that the larger the geo-
graphical area and the heterogeneity of the population, the greater the
importance of creating adequate strategies which, in turn, may contrib-
ute to overshadow some of the underlying principles. These nevertheless
tend to be kept alive not uncommonly by individual participants who
may be regional coordinators of participation, community leaders, or
simply citizens who believe that something is being created that can
make a better democracy.

The tension between participation as a principle and as a strategy
is of particular interest when dealing with the integration of participa-
tory budgeting within a broader system of citizenship participation.
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Our observations up to this point lead us to suggest that there is the
risk that the opacity of the system as a whole, with many channels of
participation very loosely connected or not connected at all, as well
as the managerial abilities required to deal with the complex relations
within each sector and among them, tends to overemphasize the stra-
tegic dimension.

Participatory budgeting has its logic and procedures quite clearly
defined, but in this very process it tends to become mechanical. The
amount of resources to be allocated for projects decided by popular de-
mand is already determined by the administration, according to criteria
which include population and participation in the previous year. There
are usually three minutes for each citizen to defend priorities or present
specific demands, there is the election of delegates who will participate
in the process until the final draft to be included in the state budget,
and there is always an official report from a government official. All
these procedures are increasingly structured, controlled by the organ-
izers of the public meetings, and they reduce the space for direct and
spontaneous communication that is essential to a public sphere open
to everyone for an effective participatory democracy.

This process is adequate insofar as one accepts the limits of indi-
vidual and community participation in open discussions. These lim-
its can be seen in the message given to students in an assembly: “You
should be mobilized with your friends, to create a big network in the
internet to vote for the demands that you presented, and this has to be
constant; this participation cannot be only this year and the next year
[ will not go; we are also in a pedagogical process” (Nova Santa Rita).
But there is also a growing feeling that this is not enough. People miss
discussions that reach beyond immediate and localized needs that can
be supplied with quite small funds. There are many voices that man-
ifest a desire to have a say about projects that see local and regional
development in a broader perspective. When people refer with some
nostalgia to the experience from 1999 to 2002, it is the discussions on
larger scale projects that they are referring to. For instance, at this time
among regional priorities there would be included the discussion about
roads that connect various municipalities and which therefore required a
much greater involvement in discussions and negotiations. When asked
if participatory budgeting accomplishes its aim, this answer expresses
what can be heard by many participants: “I think it does (accomplish
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its aims) in part, then we still don’t have a debate or mass decisions.
As a dialogue, a debate, a participation” (Missdes). In this sentence,
dialogue and debate are integrated with participation.

Conditions for democratic participation

Democratic participation cannot be taken for granted, as it moves be-
tween principles and strategies. In this study, we are interested in iden-
tifying some conditions which may favor or which may represent an
obstacle for democratic participation. By democratic participation, we
understand a process in which there are present at least these essential
elements, as identified by Fricke (2013): an open dialogue; a space for
collective reflection; and the voice of each individual being heard in an
open change process. We ask to what extent participatory budgeting
represents a rupture with traditional ways of doing politics, and what
conditions would be necessary to enhance the development of demo-
cratic participation. In this section, we explore some of these conditions
summed up in two points: trust in people’s sovereignty and knowledge,
and organizational matters and communication.

Trust in people’s sovereignty and knowledge

Trust between elected officials and citizens is a very rare feeling in most
representative democracies today. Participatory budgeting, as seen ear-
lier in this paper, originated from the experience of citizens having felt
deceived by generations of politicians, thus taking in their own hands
the possibility of having a direct influence on the use of at least a small
part of public funds. One condition that sets the tone for the type of
participatory budgeting is the trust in people’s sovereignty and knowl-
edge, in the trust in the “wisdom of the many” (Roth, 2011). The depth
of political will, which could be defined as a precondition for democrat-
ic participation, depends on the degree to which citizens are trusted.
The fact that at least some spaces of participation in public budget-
ing in the state have continued over many years, having passed through
three administrations with quite different political perspectives, is a sign
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that officials cannot dismiss people’s knowledge of reality as just com-
monsensical public opinion. It is the people who know better where
the shoe pinches, but as the process shows, there are many shoes that
pinch, and the pain does not necessarily have the same intensity.

Participatory budgeting can be seen as a place for building up trust
which is in turn a basic condition for legitimacy in democracy. Let us
see how this happens. From the side of the government, the movement
for constructing bridges is manifested by the presence of officials who
are part of the executive power. They may not necessarily be the high-
est-ranking ones, but nevertheless they are there as government, and
have to account for what their government does or does not do. There
is the expectation that critiques and proposals will somehow echo in
some place where decisions are made. Since this is a process that ex-
tends throughout the year, people know that there will be other op-
portunities to bring up the issues. It can be noticed that year by year
more attention is given to feedback on funds which have been spent
on demands made by local communities or regions.

However, the vast majority of people who do not participate in
meetings and do not vote on priorities and projects may have differ-
ent opinions about the relationship with state officials. This can be
exemplified in the words of a citizen who points out the difficulty of
mobilizing the population for the “discredit.” This discredit has, as its
primary target, the state government, but not only that. It can be ob-
served that in places where there is a greater level of trust within the
community and municipality, there is not only more participation in
terms of numbers of citizens but also in terms of the quality of par-
ticipation. For example, at the end of a recent regional hearing for se-
lecting the ten priorities, the leader of a caravan from a municipality
stood up to say that they were glad to notice that the priorities they
had agreed upon in their local meetings had been indicated. It means
that a lot of discussion had been done before coming to the official
hearing, but also that those people who came to the regional meeting
were entrusted to represent their communities.

The situation mentioned above points to one of the major challenges
of Brazilian democracy today. On one hand, there is little expectation
that state officials, in all government levels, provide the framework for
trusting relationships. Many of the constitutional spaces of participa-
tion become instrumentalized for pragmatic party or personal interests.
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On the other hand, local organizations do not find adequate channels
for objectifying their needs in terms of viable projects, which weakens
the motivation to participate. The fact that there are so many public
agencies in the participatory budgeting meetings is a symptom that
there is still a long way to go before having a trusting relationship on
a broader social scale.

Organizational matters and communication

Of no minor importance are organizational matters which have to do
both with participation as a principle and with strategies for participa-
tion. In a state with a great diversity in terms of population density,
there is to be considered first of all the difficulty posed in organizing
participation in less populated regions where people have to travel great
distances. This may be, for instance, one reason for having a relatively
high involvement of public organizations that can count on transpor-
tation provided by their departments or by the municipality.

Another important organizational factor apparently of major impor-
tance 1s the place where the meetings take place. Since in the present
structure of participatory budgeting the Regional Development Councils
play a major role, and since they are presided over by university presi-
dents or representatives, most meetings happen in university settings.
This may account for the relatively high proportion of citizens with an
academic degree participating in meetings, usually much higher than
the average of the whole local population.

A key element for the functioning of participatory budgeting is
communication on all levels and in all dimensions. Our observations
allow us to argue that communication is still a weak point in the en-
tire process. It starts with the information on the process and of some
data regarding projects which were approved and implemented, with-
out space for reactions of the public. They are listeners expecting their
turn to speak, and when it comes they will present their demands in
a couple of minutes sometimes cleverly integrated in a network of ar-
guments. But this does not seem to be enough to understand this as a
significant process of communication. A participatory democracy de-
pends on a strong public sphere (Habermas, 1995) and participatory
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budgeting can be an important part of such a public sphere (Fischer
& Moll, 2000; cf. Palshaugen, 2002). The first experiences, in fact, were
much closer to an open and integrative process of communication. By
structuring the meetings rigidly, the participatory system may become
technically more efficient, but it fails to provide an important contri-
bution to democracy.

One major problem of communication starts with the invitation to
the meetings. In the excerpt below, a teacher incisively confronts gov-
ernment officials and authorities because they are not familiar with the
local reality, or do not take it into account when organizing the meeting:

People (!), just to confirm what Diego said here: the reason for
the distance from what happens in our town. First: it is badly
disseminated, not everyone has access to the newspaper at school,
at the school it has been three months since we last have seen
it. Second; most of those who are here get up early, to go catch
a bus to Porto Alegre, Esteio. They go to work in other places
because here there are no jobs for them. So they leave the dor-
mitory town and then they come to school, go home, lie down
and sleep (Inajara, Nova Santa Rita).

The study revealed the difficulty of communicating through the clas-
sical mass media, such as the radio, newspaper or sound truck. Either
the newspaper does not arrive, or people are at the factories, stores or
schools, and the message does not reach them. At the same time, one
sees the important role of the personal invitation. The research project
ratifies what José Luis Rebellato (s. d., p. 98) found in Uruguay: “The
issue of how to reach the non-organized neighbor becomes outstand-
ingly relevant and may be an essential key to the development of a
radical democracy.” We still need to determine what role the digital
media has in these personal invitations (Malone, 2012).

The regional coordinators of participation play the important role
of making the process work on the regional and municipal level. As de-
fined by one of these coordinators himself: “This figure of the regional
coordinator was created precisely so that one could interact with the
municipalities, so that one could make this approximation between state
government [and people], discuss the problems, discuss the demands
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and even discuss here the demands of the party, and be with you [the
people] in all municipal assemblies” (Nova Santa Rita). This coordinator
is aware of his mediating role between the state government and local
communities, between the various agencies that are institutionally part
of the process (Coredes and Comudes), and between the local and re-
gional organizations and institutions (schools, social movements, NGOs,
etc.). The words of a participant in another region confirm this strategic
role of the coordinator: “This person who functions as coordinator of
popular and citizenship participation has to have an insertion in all
municipalities where he has to hold dialogue with a variety of political
agents as much from the government as from the civil community; he
has to know these persons, has to listen to them, has to have the sensi-
bility to understand what these persons demand and what they expect;
and this role, I believe, has been made with much competence by our
regional coordinator” (Santo Angelo, Missoes).

Concluding remarks

The study brought to light some challenges that emerge when a local
experiment of participation is applied on a large geographical scale.
While the expansion may represent hope for the advancement of de-
mocracy, the experience in Rio Grande do Sul, besides new potentials,
also shows adaptations that become necessary and difficulties that need
to be overcome.

Among the potential for overcoming historical and present-day hand-
icaps, we identify the following:

a) Participatory budgeting points to the vision that development
does not depend on one strong leader or party. Within Brazilian society
there are forms of organization that can be mobilized for developing
regional projects. However, mobilization should refer not only to the
acquiescence to previously defined projects, but should also encompass
the trusting relationship in identifying priorities and creating strategies
for their implementation.

a) In participatory budgeting, there is the possibility of creating a
productive confluence of social and popular movements with social
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and state organizations. It is a space for new institutionalizing forc-
es to make their argument for the expansion and democratization of
existing institutions as well as for institutions to make adaptations or
promote changes.

b) It allows for individual or small group (minorities) expression in
a public space. As we have seen in this study, participatory budgeting
has the potential of being an instrument for producing a rupture with
the historical “culture of silence” in Brazilian society. However, when
losing the dimension of participation as a principle, this important
aspect tends to be obfuscated by the supposedly more urgent and not
necessarily explicit agendas of strategies.

What are the weaknesses, especially when participatory budgeting
could be considered as a test for implementing a system on a state or,
as planned, a national level? We highlight only some of them identi-
fied in our study:

a) The development of open and efficient communication chan-
nels. In all contexts covered by our study, communication seems to
be a basic obstacle for the success of participatory budgeting. It is not
only communication from governmental agencies or officials to the
citizens through the distribution of more folders, more media time or
more internet information, as sometimes understood by the promot-
ers. This is obviously important, but communication as required by
citizens entails mutually and actively listening to each other. This is a
very difficult goal to reach, given the variety of players that take part
in the game with their respective agendas.

b) To view participatory budgeting, as well as other participatory
initiatives, as a long-term project with a strong pedagogical potential. In
a democratic society, there is always the possibility of discontinuity of
projects and policies due to the periodic electoral events. This, however,
should not be seen as an argument for not betting on the introduction
of processes with long-term pedagogical consequences, creating a high-
er level of politics and a social contract where differences and equality
are well balanced (Streck, 2010).

¢) To not lose sight of participation as a principle, which allows for
the development of different models and strategies of participation.
These should be seen as the consequence, and not as the starting point.
Comparative studies on participatory budgeting and of other forms of
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citizen participation will be of great importance for the development of
new models, according to the particular cultures of participation, and
anchored on broad principles of democratic participation.

For us, as researchers, as already pointed out in the methodologi-
cal notes, the topic poses challenges and produces learnings that will
deserve a closer look at some other time. Besides the more evident
ones as the financial resources needed, the conditions for mobility in
a large geographical space, and the difficulty of combining the sched-
ules among the various stakeholders, there is the highly differentiated
social, political, and cultural context that emerges at a closer look on
the map that is beginning to be designed. These challenges take us to
reaffirm the importance of larger scale studies in the tradition of ac-
tion research (Fricke, 2011; Gustavsen, 1994; Fals Borda, 1979), and our
interest in enhancing the social, political and pedagogical relevance of
our active empathic presence in the process.
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[ call ‘moralism’ a system of normative moral principles suffi-
cient for the positive regulation of life. In other words, moralism
excludes the possibility of morally indifferent actions. According
to it, every action must be characterized as either fulfillment or

violation of duty.
Leonard Nelson (1956, p. 89)

Morality and moralism are social and psychological phenomena. Both
comprise a broad set of acts, practices, habits, and beliefs, as well as
sentimental and emotional dispositions, by means of which people try
to regulate and control the actions and behavior of others. Both com-
prise, to borrow a term from Lawrence Bloom, a lived morality (Bloom,
1998, p. 233). But what is the difference between them? By morality
[ mean a socially legitimate system of normative principles and rules
for the positive regulation of human behavior; I'll take “moralism” as
the designation of a set of practices and attitudes rather than as an ac-
tual system, or, better yet, as the designation of a peculiar stance that
leads people to falsely take their preferred system of duties as legiti-
mate. A normative attitude can be charged as illegitimate if a reasona-
ble claim is applied to a context where it happens to be inappropriate
(Taylor, 2005).! Moralism therefore turns out to be problematic when
people intend to live in accordance with it. One consequence is the
promotion of behavior under the pretext of doing what is right and
just beyond (and sometimes against) the positive legal rules that guide
liberty and justice.

1 Craig Taylor elaborated a sustained approach on moralism as a vice. “Moralism, to
the extent that it is a vice”, says Taylor, “would seem to involve some distortion of the
proper activity of the moralist” (Taylor, 2005, p. 2). But, continues Taylor, “the distinction
between the moralist and those guilty of moralism” cannot “always be so clearly drawn,
or that there is not always something faintly suspicious in the desire, say, to morally judge
others” (in a note, p. 2).
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John Kekes said that “moralism” is an “illegitimate inflation of rea-
sonable claims either by exaggerating their importance or by extending
them to inappropriate contexts” (Kekes, 2002, p. 503). Along the lines
of Anthony Coady, moralism involves “an inappropriate set of emo-
tions or attitudes in making or acting upon moral judgments, or in
judging others in light of moral considerations” (Coady, 2008a, p. 17).
But moralists usually act with sincere dispositions. This happens be-
cause moralism is usually, albeit equivocally (even though sometimes
maliciously), taken by agents as a legitimate practice. Since moralism
is a widespread behavior, it is on the two sides of the coin of human
interactions, both on the agent and the patient sides. This helps to
explain why it is so effective. In fact, the moralistic attitude is a very
effective way of controlling human behavior.

Some philosophers famously took moralism as an equivocal but very
effective psychological phenomenon. Nietzsche is the main example. His
harsh critical stance to moralism nevertheless led him to adopt a kind
of nihilistic position concerning morality. Nietzsche’s anti-realism on
morality is probably a consequence of his own reactive attitude against
moralism. I somewhat sympathize with Nietzsche’s critical stance, but
I don’t think that morality as such reduces itself to moralism.?

Both morality and moralism comprise not only practices, habits,
and emotional and sentimental dispositions, but also beliefs. Beliefs are
peculiar mental states.’ Philosophers of mind are still trying to clear up
the distinction between states of belief and the other cognitive states,

2 Bernard Williams is one who famously presented the moralistic attitude as a character-
istic piece of morality as a peculiar institution (Williams, [1985] 2006). But what Williams
calls “moralism” is connected with his opposition to approaches on “external” reasons
for action (Williams, 1981, p. 101-113). Williams’ view turns all external moral reason
approaches moralistic (perhaps to him only internal reason approaches are not moralistic).
This is not the view I will sustain below. Nevertheless, Williams’ approach on “oughts”
and on “moral obligation” (Williams, 1981, p. 114-123) in the same volume is elucida-
tive. In the same line, we found the account developed by Williams in this posthumous
paper “Realism and moralism in political theories” in which he worked against the views
he also called “moralistic”, but now in the context of political theory (he called political
moralism the view that morality is normatively prior to the normative domain of politics).

3 Beliefs are in fact so peculiar that, even if they are related to one’s mind in some sense,
they cannot be called states of one’s mind, that is, conscious states of a person (Hacker,
2004) - see note 5 below.
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such as knowledge, and also between the cognitive (conscious) states
and the assumedly non-cognitive ones, like the volitional and the emo-
tional. Cognitive states were usually taken as perceptions in the mind,
and the emotional states were usually taken as purely volitional (Des-
cartes’ modi cogitandi is the main reference here).* It is undisputable that
we have cognitive mental occurrences (such as visual and other sensory
perceptions, being veridical or not) and that we also have affective oc-
currences, like the emotions and “bodily pleasures and pains” (Hume,
1896, p. 275), but beliefs cannot be reduced to any of those simple
mental occurrences. Hume famously said that beliefs are complex (or
composite) perceptions (and are ideas related to present impressions).
This led Hume to reject the view that there could be something like
“moral beliefs”. He argued that beliefs are ideas related to present “ex-
ternal” impressions, directly linked only to (ideas of) matters of fact
instead of moral matters or even “internal” emotions. However, beliefs
involve not only perceptions and ideas, but also mental and behav-
ioral dispositions; and they are certainly influenced by our emotions
(Damasio, 1994).

It is also very plausible that beliefs are not only phenomenological
mental states (that is, ideas related to present impressions). It is certainly
meaningful to say that “Hypatia believes that the Earth is round” even
when she is in bed or not thinking about it. Likewise, if we say that
“Locke truly believed in God’s real existence”, we are not describing
any of Locke’s particular phenomenal experiences. Beliefs are, then, not
mere perceptions, although they require perceptions in order to occur
as events in one’s mind.’ If beliefs are not reducible to external senso-
ry perceptions, it is not, at least prima facie, implausible to accept that,

4 See Williams, 1978, p. 72.

5 See: Hacker (2004). Peter Hacker concluded that belief is not a feeling, neither a
mental state, nor a disposition. Previously he critically remarked against “a much popular
view” on the ontology of beliefs that beliefs are mental or psychological states. Within the
“popular view”, Hacker includes Donald Davidson, John Searle and Timothy Williamson
as exponents. Williamson in fact said that belief is a “paradigmatic mental state” (Wil-
liamson, 2002, p. 21). Mental states are states of consciousness, that is, “states in which a
person is while conscious (awake)” (Hacker, 2004); but beliefs are not states a person is
in while awake. Hacker suggests that if we want to form a better idea of what beliefs are,
we should look to the primary uses of the verb “to believe”. Hacker highlights that the
verb “to believe” serves different uses, albeit familiar or proximate. One of them is for
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besides Humean “natural” beliefs, we may also have “moral” beliefs;
that is to say, we have beliefs concerning matters of fact, but in addition
to that we also have, or at least we can have, (true and false) beliefs
concerning moral matters.

Therefore, if I am right, we can have moral beliefs besides moralistic
ones. Since legitimate beliefs are true beliefs, moral beliefs are true mor
al beliefs; moralistic beliefs nevertheless cannot be true beliefs. They
are beliefs that express mere opinions, not moral knowledge. They are
false moral beliefs, perhaps systematically false. My view is a kind of
moral realism that incorporates a metaphysical anti-realistic position,
but only to moralism. [t is a criticism of moralism as well, but the fact
that moralism can be wrong (because it is false) is different from the
fact that it is unwise and imprudent (for this deserves further evidence
and argumentation).]

Furthermore, ’'m using ‘moralistic’ in one of its common usages, like
when someone says to someone else “You are being moralistic about
this matter!” (said, perhaps, to a rudely opinionated person regarding
homosexuality). Here, the statement conveys the belief that the other
person is wrong about some normative facts on the issue of homosexual-
ity. (In other words, that there are rights and wrongs about the morality
of homosexuality and that the other person is not appropriately con-
sidering the issue.) In this guise, my target is “not morality but certain
distortion of morality, distortions that deserve the name ‘moralism’”,
as Tony Coady says, though in another context (Coady, 2008a, p. 14).
But, in a similar context, using John Kekes’s analogy (Kekes, 2002), my
view is that moralism is opposite to morality in the analogue sense that
scientism is opposite (and usually prejudicial) to science.®

qualifying assertions, that is to indicate that the information being conveyed is not cer-
tain, or that the possibility of things being otherwise cannot be excluded (“I believe this
is not the right road to the city”). There is also another use of “to believe” in contexts
we simply trust (or bet) that things are so and so (“I believe he does not agree with you
on this matter”). Another different use is as a “prefix to an assertoric sentence to indi-
cate endorsement or commitment” (“I believe that Japanese food is healthy”). My view
is that when people make moral claims they are indicating an assertoric commitment,
hence expressing a moral belief in this third sense.

6 Marek Hrubec commented (in a personal conversation) that scientism has a role in
the history of science, and it is not literally true that its role is prejudicial. He is right;
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I am, therefore, supporting a metaethical realist view on both mo-
rality and moralism;’ it is different not only from Nietzsche’s and
Mackie’s anti-realism (Mackie, 1980), but also from the expressivist
non-cognitivistic views on morality. Expressivists think that moral beliefs
simply do not exist. Some expressivists accept that we usually express
beliefs in assertoric speech, but they also think that these assertoric
statements cannot express a moral belief in a very strict sense of “be-
lief” (Blackburn, 1993). Hume probably advocated the same opinion,
so he avoided using the expression “moral belief”, preferring to treat
moral assertions as “moral pronouncements”, stressing that, by means
of those pronouncements, one does not express any discovery about
matters of fact. Nevertheless, Hume is wrong, and here I suggest that
even Hume’s moral pronouncements express literal beliefs. And even
if Blackburn’s answer to the so-called Frege-Geach problem against the
traditional expressivist denial on the pretended meaningfulness of moral
assertions was a good answer (’'m not convinced), the fact is that we
do make utterances with at least pretended moral propositional contents,
intending to express at least pretended /iteral beliefs.?

ancient theories that are nowadays considered mere scientism were respectable in their
own time. Even today, scientism pushes science to progress. It reminds me of Feyerabend’s
remarks against “method” (as I see it, a caveat against any methodological monopoly)
(Feyerabend 2010). We can easily make an analogy here that it is true that moralism has
a role in moral progress, and since morality is made in a sense that science is not, the
role of moralism as the creation of new moral “truths” is certainly non-negligible. We
therefore cannot simply assume that moralism is prejudicial, even though not to disclose
our bias towards moralization in a controversy can be morally censurable.

7 A brief note on “realism”. There are two different sorts of “realism”: the pragmatist
realism and the metaphysical. The pragmatist is the realism that Brian Leiter characterizes
as Classical Realism, and it is compatible with an anti-realist position in metaethics (Leiter,
2001, p. 245). The metaphysical realist is a general, broad view that supports the thesis that
moral beliefs can be true, and that some actually are true. Here I advocate an empirically
guided metaphysical realism. For empirically guided metaphysical realist approaches to
morality, see the Cornell realists, notably Richard Boyd (1988) and Nicholas Sturgeon
(1985; 2006, p. 91-121). I also include David Copp (1995), but there are others, such as
Sayre-McCord (1988) for a general description of the map of metaethics.

8 Blackburn’s reply is that the adoption of propositional form and style in moral
discourse is a pragmatic (deflationist) device that meets our necessity of sharing and
discussing our dissenting attitudes (Blackburn, 1993, p. 185). If Blackburn is right, then
people do involve themselves honestly in discussing their moral attitudes by means of



82 Marco Antonio Azevedo

Therefore, we do believe that we have moral beliefs, and we usually
try to communicate them to other persons as well, and note that when
we do that we use different statements from the typical prescriptive
statements, like commands and advices. Suppose Peter says that Hitler
was a mad man, or Helen says that her friend John is wrong in lying to
his boss that he was ill for the sake of merely staying at home and not
going to work. Both Peter and Helen have moral beliefs, viz. the belief
that Hitler was a madman and the belief that John acted wrongly in
deceiving his boss about his intentions. Anyway, both statements are
made in the assertoric mode, and this is a linguistic fact that deserves
explanation. One good explanation seems to be that assertoric speech
has the function of transmitting or communicating Peter’s and Hel-
en’s respectively moral “opinions® concerning Hitler’s character and
John’s action. But Peter’s and Helen’s opinions about Hitler’s character
and John’s action are nothing but their moral beliefs concerning them.
One could suggest, following an expressivist lesson, that their opinions
are actually nothing but their astitudes concerning Hitler’s character
and John’s action. But, in addition, beliefs are (or in a sense involve)
attitudes (for attitudes are states, and it is plausible that to believe is a
state that at least involves cognitive attitudes - concerning certain prop-
ositions, evidences, experiences and theories, besides others’ beliefs).
The expressivist could amend this by saying that the attitude is that
of reproaching (perhaps, in the first case, of condemning Hitler). But
those practical attitudes are plainly compatible with the “cognitivist”
view, for it is just because they think that Hitler zs a mad man and that
John did do wrong in deceiving his boss that to condemn Hitler and
to reproach John are morally (in a broad sense) appropriated.’

Moral beliefs are expressed by moral statements that intend or at
least pretend to be true and not false. If it were true that moral state-

assertoric speech, but without knowing that this is only a pragmatic deflationist maneu-
ver - certainly, only philosophers and maybe linguists could be aware that they are doing
this. I think this is strange, besides being against common sense (see: Nichols, 2004 for a
criticism of what we should call the “conceptual internalist” assumption that underlines
expressivist theories).

? David Copp suggested a name for this view, that is expressivist-realism (Copp, 2001).
I think my theory fits with the expressivist-realist approach.
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ments always pretend and never express true moral beliefs, then there
would be no moral facts besides the fact that people think there are. If
Mackie were right, moral propositions would have the very strange pe-
culiarity of being false by a posteriori necessity - they would be like the
belief in the real existence of unicorns, a belief that following Kripke is
a paradigmatic example of an a-posteriori belief necessary false (Kripke,
1972). Mackie assumed that moral propositions are things that can be
true or false, but that we do not have any good evidence or reason to
belief that none of them are in fact true. This is Mackie’s well-known
cognitivist anti-realism: there are no facts on the grounds of morals,
albeit people actually do think and behave as if there were. Hence, for
Mackie, none of these moral propositions represent moral facts.!
Now imagine a moralist who adheres to Mackie’s view - in fact, a
learned ethical moralist can perfectly see themselves as a kind of ni-
hilist without inconsistency. Moved by a kind of scientific spirit, they
can eventually advocate a plain “realistic” approach on ethics, accept-
ing that all moral beliefs do not express moral facts, that they only
pretend to express them, but that they are nonetheless necessary to
life and politics. Realizing this, they can embrace a moralistic stance
without compromise and shame. It’s without surprise that we have, in
international and even domestic political theory, several pragmatic ap-
proaches in defense of the political utility of “morality”. After all, even
if moral beliefs are plainly false, the plain and crude fact is that they
stimulate behavior and move people to action - so a nihilist could turn
himself into a less severe moral skeptic embracing a consequentialist
justification for moralistic practices. There could be good reasons for
such consequentialist beliefs because, regardless of the fact that moral
beliefs are false, the consequences of having them are good and useful
(Mackie argued in this fashion in his book Ethics, inventing right and
wrong). Moreover, figuring out that there is not now any other secure
and effective technological way to improve or “enhance” peoples’ dis-
positions to promote welfare, this skeptic consequentialist can realisti-

10 Mackie is side by side in this nexus with Nietzsche’s statement on Daybreak (§ 103)
when he says: “I deny morality as I deny alchemy” (Nietzsche, 1997, p. 103). Nihilists ac-
tually deny both morality and moralism, for since all moral beliefs are false they cannot
see any difference between them.
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cally find himself without any other solution but to preach morality.
Something very similar can and in fact does occur with some religious
persons. A religious person can find themselves without any grounds
for continuing to believe in God, but can continue to preach as long
they think their faith is nevertheless a useful and prudent guide to their
and others’ behavior.!! For nihilists, moralism is a kind of systematic
bad faith, or maybe a kind of false consciousness, and a consequential-
ist skeptic can agree with that, but with the complementary belief that
moral beliefs have a positive rather than negative social role. For this
kind of nihilist, it is not “bad” as such to act by mere faith, and even
“bad faith” can, in this guise, eventually prove itself as socially good.!?
Skeptical naturalists can think that there are evolutionary explanations
for this social phenomenon (and they are certainly right, at least in part).

Although this is partially true, I mainly disagree, for there are good
reasons to think that there are at least some moral beliefs that are in
fact true. If this is sound (and metaethically true), then moralism is es-
sentially different from morality. By “morality” (or “morals”) we should
denote only what is current, hence, actual and effective. Agreeing with
Copp, it is difficult to take the idea that all moral claims are simply
false seriously (Copp 2001). The nihilist view implies that there are not
any justified moral standards but considers the very plausible claim
(shared by almost all moral philosophers) that if a moral statement
is true, then an enforceable consequence follows - let’s follow Hart
and call this the view of the enforceability of all obligations (Hart, 1955,
1961; Nozick, 1974). If a moral sentence states a moral fact, that is if
the moral sentence is true, the moral fact can be presented as a reason
(perhaps not necessarily sufficient, but still at least a pro tanto reason)
for some enforceable command (usually directed to another person)
or for an agent’s own action. It is a common view that morality im-
plies enforceable advices or commands. Now consider the nihilist view

11 Atheist physicians sometimes stimulate patients to keep their faith in God and their
religions. There is good evidence that faith improves the capacity of recovering from
illness (Sapolsky, 1998).

12 In a similar fashion, Mandeville ([1714] 1989) thinks that private vices can be useful
devices for peace, cooperation, and progress within society.
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and try to figure out how it could be possible that false claims warrant
enforcements. Take, for example, the general view about reasons for
actions. Reasons for action are facts that warrant decisions or actions
(Raz, 1975). Therefore, there should be reasons for action in general,
and for moral actions in particular. Now, if there are also reasons for
moral actions, are these reasons therefore facts or falsities presented
as reasons? Isn’t this last possibility, however, simply insane? Hence,
reasons for moral actions must be facts only. But if there are no moral
facts, only “natural” or non-moral facts could be offered as reasons for
moral actions. How, then, could it be possible for a non-moral fact
to warrant a moral action? Wouldn’t that be a plain violation of the
so-misunderstood Hume’s Law? Hence, if there are actions that are mor-
ally warranted, and if those actions are of the kind that are susceptible
to being enforced (by means of advice, commands, and acts), then the
reasoning that rightly concludes that those actions should be done, or
ought to be done, must be supported by at least some true moral beliefs.

Commands or imperatives cannot be substitutes for moral beliefs as
reasons for moral actions. Imperatives are not assertoric utterances; as
we know, they are not statements that can be true or false. Moreover,
imperatives should only be followed if they are walid. So one should
have a reason to follow any imperative (or to fulfill any order or com-
mand), and the fact that a command or imperative was made is obvi-
ously not a valid reason to act.® Even if imperatives could be trans-
formed in assertions by some linguistic maneuver (as in Blackburn’s
quasi-realism), they are still not reasons for action, for imperatives are
the sort of “things” that can only be rightfully performed if they are
reasonable, that is if they are well supported by normative facts. But
only moral beliefs express normative facts, and since natural facts do
not warrant moral conclusions, there must be moral facts, viz. facts
with moral significance for human actions - otherwise, we would be
committed to an infinite and vicious regress.

I conclude that moral beliefs can and should express true moral
facts, and this includes beliefs on duties. But how can we know that

13 Tt is still correct even if it is true that people in fact follow commands by habit (for
habits can be normatively assessed).



86 Marco Antonio Azevedo

a moral belief expresses a fact? This is another epistemological rather
than metaphysical problem. I don’t have space to develop it here, so
let me go back to the semantics of moral language, and more specifi-
cally to the semantics of duty.

2

Let’s admit that the language of morals is a mess. We use such thin no-
tions like good and bad (and evil), or right and wrong, in a very fuzzy
sense. The philosophers Stephen Toulmin and Albert Jonsen once said
that although at the theoretical level disagreements are very easy to
produce, in the practical domain there is more moral consensus than
disagreement (Toulmin & Jonsen, 1989, p. 24). Toulmin and Jonsen
think that this is a reason to prefer a casuistical approach in practical
ethics over theoretical. They are right, but I suspect that our fuzzy moral
concepts employed in moral theoretical discourse contribute more to
the difficulty of attaining agreements on the theoretical side than our
disagreements on theories and principles. Some say that the days of
linguistic philosophy are finished, and some say that it happened for
the best; but, agreeing with Crisp, “it is in some ways regrettable that
reflection on ethical concepts is now significantly less common that it
was in the days of ‘linguistic philosophy’” (Crisp, 2006, p. 1).

The task is not easy, however, and one problem can be found on
some basic semantic agreements. Philosophers do not agree about the
scope of morality, and they even agree about the meaning of “morali-
ty”. We have to make decisions: so by “morality” let us take something
like Leonard Nelson’s definition, that 1s, as the ,domain of duties”
(Nelson, 1956, p. 32-33). Nelson understands morality in a restrictive
scope, which led him to differentiate real morality from mere moralism;
for if morality is restrictive in scope, this implies that moralism “can-
not be valid” (Nelson, 1956, p. 89). Nevertheless, Nelson’s view is that
morality should restrict itself to negative restrictions on behavior. But
this is not sensible; there are claims to positive actions, and not only to
omissions. Hence, if moralism represents the (though invalid) attempt
to positively regulate social behavior, then it must be taken seriously
as an issue of a theory of morals, at least at the “critical level” (Hart,
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1963).1* In any case, to say that morality is simply a system of norms
for the positive regulation of human life is unfortunately to not give
an instructive definition. Human life can be regulated by several differ-
ent kinds of norms, so what follows if we assume that all of them are
“moral” norms? In principle, nothing bad at all; but if we attach to the
general idea of “normative regulation” the specification that it serves
to qualify every action of either fulfillment or violation of a duty, then
what we have is a real practical problem, and this is Nelson’s justifiable
complaint (Nelson, 1956, p. 83-89).

Nelson’s restriction of morality to the theory of duties turns duty
into the main concept of moral theory. It is controversial (at least for
critics of deontology), but let’s assume that the concept of duty is at
the core of the domain of morality. It is plausible that there are dif
ferent kinds of “duties”. We have duties as citizens, duties as spouses,
duties as teachers, as physicians and other professional jobs; we have
also duties as friends, as fellows, etc. Some think that we have duties
simply by the fact of being humans (I don’t think so). In spite of this,
all duties seem to concern morality. Several thinkers claim that our
duties concern obligations of justice, such is the case of Nelson (1956,
p. 126)."° Justice is certainly at the core of the domain of morality; the
other notions are either inside or outside the scope of morality depend-
ing on other characterizations. See, for example, the notion of “good-
ness”. Certainly, there is moral goodness besides several other kinds
of non-moral goodness. Several things can be good: my car can be a
good car, Judith Thomson’s toaster can be a good toaster, a wine can
be a good wine, and so on. But, of course, those claims do not quality
those objects as “morally good” (see Geach [1956], 1976, Thomson,
1997). In the case of duty, it is different. Certainly, cars, wines, and even
Thomson’s toasters are not the kinds of things that can accomplish
any duty at all. Could we say that animals can fulfill duties? If so, how

14 See Hart: “I would revive the terminology much favoured by the Utilitarians of the
last century, which distinguished ‘positive morality’, the morality actually accepted and
shared by a given social group, from the general moral principles used in criticism of ac-
tual social institutions including positive morality. We may call such general principles
‘critical morality” (Hart, 1963, p. 20).

15 This is also the case of John Stuart Mill.
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could they do that? We can command an animal, but this does not
imply that if the animal complies with my command it is fulfilling any
duty. The same applies to infants and people with mental disabilities.
Only rational adults can bear duties, even if other beings, including
non-rational and non-human beings, can be the beneficiaries of them.
Hence, duty is not like “good” (and “goodness”), a term that can be
applied meaningfully to different contexts, except the moral context.

So then, duty 1s a distinctively moral concept, and “duty” is by the
same token a distinctively moral term. “Good”, “goodness”, “right” and
“rightness” are not specially or distinctively moral, for they can be em-
ployed meaningfully outside the moral domain. Duties as such are also
distinctively social. Even if there would be duties concerning oneself (like
Kant thought about the duty of not committing suicide), they would
only be meaningful in social contexts (but this is not consensual). Of
course, words can be used with different meanings. “Duty” can some-
times be used to refer not to duty as such, but to some requirement of
prudence, or only to “rightness” in some emphatic sense.'

Let’s take “duty” as a moral term by excellence and morality as
eminently social. Now “morality” can of course be viewed in a broad
and a narrow sense, but it can also be viewed in a very broad sense.
This very broad sense of morality in the field includes speculation and
questions about issues like the search for personal happiness and what
makes one’s life meaningful. But today “morality” is basically viewed
as social morality; that is, the notion behind Scanlon’s idea that there
is a set of things and actions that “we owe to each other” (Scanlon,
2000). This is a narrow view on “morality”. In this case, duty (or mor-
al duty) is presumably the core notion of any social positive morality,
since the function of duty is, in a very broad sense, to “regulate social
behavior”. All duties, in effect, coincide in its range and meaning with
(and only with) the requirements of positive justice.

16 See Mill in On Liberty: “What are called duties to ourselves are not social obligatory,
unless circumstances render them at the same time duties to others. The term duty to
oneself, when it means anything more than prudence, means self-respect or self-develop-
ment, and for none of these is any one accountable to his fellow-creatures, because for
none of them is it for the good of mankind that be held accountable to them” (Mill
[1859], 2003, p. 150).
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Moralism, then, is the attitude of extending duties beyond positive
justice. Tony Coady considers that there are different sorts of “moral-
isms”: moralism of scope, of unbalanced focus, of interference, and of
the abstractionist, absolutist and deluded power moralist (2005, p. 17).
Since I am focusing on the metaphysics of morals, my attention will
be on the problem of scope of deontic notions associated with that of
duty. “To overmoralize” on duty will mean here the attitude of reducing
all possible deontic attitudes to the deontic notion of duty. Let’s see.

Let us again take Nelson’s critical view that, by a moralistic guise,
every action is either a fulfillment or a violation of duty. This view ex-
presses an absolutist view of moralism, and this is plausibly the com-
mon sense moralistic view. Let’s simply call this moralism. What does
this imply? Take o as a symbol of some action. The moralistic view is
that either o is a fulfillment or a violation of duty. Take S as a subject;
either the assertion that “S has a duty to a” or the assertion that “S is
forbidden to a” is true. Note that by this guise “permissibility” simply
means “duty”, for if S has a duty to o, then S has permission to o and
is forbidden to not-o.. But in this case, if S is permitted to o, then they
are necessarily under a duty to o; for if S is permitted to o they can-
not be forbidden to a (since “forbidden” simply means “not-permitted
to”). The only remaining possibility is that they are under a duty to o
(otherwise they would be prohibited to do it).

Note that moralism conveys an insane deontic logic. Duty implies
permissibility; but in all deontic systems permissibility does not and
cannot imply duty; if permissibility implies duty, duty and permissi-
bility would be deontically equivalent.” But duty and permissibility
are not and cannot be equivalent modal notions. The statement that
“S has a duty to a” 1s not equivalent to “S has a permission to a”, for
the permissibility to o does not imply any duty.

One consequence of moralism is that in extending duties outside
their proper domain, the modal idea of permission simply becomes
meaningless. This is of great consequence for the discussion on “moral
permissibility”. An action is morally permissible in one sense if it is an
action required by some duty. This is true because duty implies per-

17 The emphasis on the impossibility of moral permissions seems to be a remarkable
characteristic of modern consequentialist moral theories.
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missibility. However, we can speak of permissible actions in two other
distinct senses. An action can be permissible even if it is not required
by duty. The common-sense view sees this action as “morally” permis-
sible; but in a non-moralistic guise it is simply permissible. Forbidden
actions cannot be required by duty; but permissible actions can be re-
quired either by duty or by other “broad” moral requirements (besides
supererogatory actions; but permissibility includes actions required, in
a broad sense “morally”, not exactly by duty - they are actions that de-
serve our praise for the fact that their agents have made them with no
personal interests but for the best reasons, sometimes even at personal
cost). Note, nevertheless, that no one has a duty to perform neither
supererogatory actions nor permissible but commendable actions; and,
importantly, no one deserves reproach or censure, blame or indigna-
tion, in the case of omissions.

This opens up a case for the notion of “moral ought”. “Ought” is
not a moral notion as such.’® Like “good”, “goodness”, “right”, and
“rightness”, or “wrong” and “wrongness”, “ought” can be employed
outside moral domains. Nevertheless, it is certainly meaningful to say
that a person “morally ought” to do something.”

So then, what is the relation between our duties and what we oxght
to do? It seems acceptable to say that if S has a duty to do a, then S

18 See: Skorupski, 1999: Chapter VII (The Definition of Morality). Since we can obvi-
ously use the word “ought” in spite of “duty”, some definitions of duty can appear to be
circular. This can be solved if we interpret, like Skorupski’s interpretation of Mill’s view
on the concept of “duty”, that the “ought” in the definiendum is moral (in my words,
“duty”) and the “ought” in the definiens is not. This was what Mill tried to say when he
wrote that duty is a “thing that may be exacted”; so, in some stipulated circumstances,
“ought” should be exacted in some way. “General utility” in Mill’s theory, as remarked by
Skorupski, “stands outside morality, as the practical source of rational practical oughts”
(p- 139). Even if I we disagree that all “rational practical oughts” are grounded in “gener-
al utility” (in fact we are still in need of a good theory about what grounds are relevant,
if one or more principles are involved, and the practical reasonable human decisions in
use), Mill’s broad distinction between duty and oughts is correct and persuasive.

19 Tt is meaningful even if Elizabeth Anscombe is right in saying that “morally ought”
is a fishy term inflated by mere pretended meaning, and that the expression is a residue
of some old conception of morality that does not have social valence anymore. See Ans-
combe’s Modern Moral Philosophy (1958). For a criticism on Anscombe’s view, see Crisp
(2004, 2006).
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morally ought to do a. It is possible, through an arrangement of cir-
cumstances, that although in fact S has a duty to a they actually ought
not to do o.. 'm not sure if, in this case, we should say that S mornally
ought not to do a besides the fact that they have a duty to do o.?°
[ prefer to simply say that in this case, S ought not to do o, besides
the fact that they actually have a duty to do a (that they have a moral
pro tanto reason to do o but, all things considered, this is not what
they actually ought to do).”!

[£’s not easy to present examples, for all examples are subject to con-
troversial discussions. Take the duty of not lying. Suppose that Smith
has a duty not to lie. Smith is a witness to a crime and, in a trial, the
judge asks Smith to say what he knows about the incident. Smith fears
that if he tells the truth, he or someone in his family could be endan-
gered, for the murderer is free. Thinking about what to do, Smith de-
cides not to tell the truth. Suppose that Smith was right; the murderer
almost certainly would harm someone in his family if he tells the truth.
This is a case where we could say that S (Smith in this case) has a duty
to do a (to tell the truth about the incident, for he is a witness), but
in fact S ought not to do o (that is, Smith ought to lie and act against
his duty). Would we say that, in this case, Smith mormlly ought to lie?
Why? Would we say that Smith had two conflictive duties, to tell the
truth and to not tell the truth? In which sense does Smith have a duty
to not tell the truth? He doesn’t have this duty, yet nevertheless, to act
contrary to his duty is what Smith ought to do.?” But although it is
correct to say that Smith ought not to tell the truth considering all the
circumstances, to say that Smith had a “moral obligation” or a moral
duty to lie in this context is beyond the truth; this would be an exam-

20 Richard Kraut in Doing Without Morality proposes that “when we say that someone
has a duty to X, meaning that it is a moral duty, then we will be taken to mean that there
is a reason in favor of his doing X, namely the very fact that X is his moral duty” (Kraut,
2006, p. 167).

21 T’d like to stress here a difference to the famous Ross account on prima facie duties
(Ross, [1930] 2002). See Thomson (1990).

22 This difference between “duty” and “ought” was splendidly presented by Judith Jar-
vis Thomson in the first chapters of her book The Realm of Rights (1990). My view here
is simply an extended use of her very precise notions. We could call it a Thomsonian
approach on the difference between duties and “oughts”.
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ple of what 'm calling moralism. After all, if Smith decided to tell the
truth he would certainly be accomplishing his duty.

Another way of showing the difference between an action that we
ought to do because it is required by duty and a permitted action
that we ought to do by several good reasons (perhaps “moral” in a
broad sense) is by paying attention to the different reactive attitudes
displayed in the case of non-fulfillment of a required action (Strawson
[1962], 1974; see also Copp, 1997, and Prinz, 2007). See, for example,
indignation. Indignation is a vicarious reactive attitude we normally
display in the face of the belief of violation of others’ rights (and also
a reaction we display against others in the face of their violation of our
own rights).” To illustrate this, let’s take a previous case but substitute
Smith for John. John also has a duty to tell the truth, since he is in-
volved in a trial, but suppose that he doesn’t have any good reason for

23 Jesse Prinz called indignation an emotion secondarily derived from anger, but cali-
brated to injustice (Prinz, 2009, p. 69). Therefore, indignation is not only a vicarious at-
titude, as Peter Strawson thought (Strawson, 1962). In the face of an injustice committed
against us we don’t feel resentment, but anger and indignation. Prinz also distinguishes
between anger and indignation. Indignation is, as was said above, a reactive moral emo-
tion calibrated by injustice. Since Prinz takes justice as meaning “fairness, equity and pro-
portion”, he concludes that there are rights that are not claims for justice, and the moral
reactive emotion related to their violations he calls only anger, or better righteous anger
(p. 70). It is nevertheless plainly true that people can feel anger without any conscious
claims about rights. Prinz describes an example described by Baier (1967) of a son that
is angry with his parents because they used the money saved for his educational costs
for their extravagant vacation. The son realizes that he cannot claim the money and says
to his father: “You don’t have any obligation to pay my debts, but I'm angry at you for
your choice”. My point is that if the son rightly concluded that he didn’t have any rights
to claim, his anger is wrongly “calibrated”. This would be an example of what I call the
phenomenon of moralism. What the son is actually trying to do is use a psychological
artifice to cause reactive emotions in his parents (perhaps unconsciously), but it would in
fact be normatively inappropriate if the parents actually did not have any duty to pay his
education. Perhaps, however, the correct analysis of the situation is different. Of course
the son had rights to the money. In this case he has reasons to feel angry, for the father
had a duty to pay his educational debts. What has happened is that the son accepted
the parents’ decision maybe because they had good reasons (without moral permission
for sure) to use the money in their vacations, or maybe because they have the power to
change their son’s rights. In any case, the parents certainly have to apologize. The son
can understand the situation, but the reactive emotion is ineffable.
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doing otherwise. John then lies. One can feel indignation from John’s
behavior, especially if John’s lie contributed to an injustice. But now
take Peter who, like Smith, had good personal reasons for not telling
the truth. In Peter’s case, we probably also excuse him for lying, and
our reactive attitude of indignation would be markedly different, dimin-
ished or, in some cases, even suppressed (depending on the stringen-
cy of his reasons). Suppose he eventually does not lie. What Peter did
was exactly what was required by law; that is, he told the truth. Peter
could have lied of course, and in this case we would have approved of
it (for he also, like Smith, had good reasons to lie). But, contrariwise to
Smith’s case, in John’s case we would have gone too far if we had felt
angry and indignant with him because he didn’t do what we thought
he should have done (what we think we would and shoxld do in his
place). Disappointment is perhaps the common and correct vicarious
attitude in this respect.?*

24 Perhaps we could say that there are moral disappointments besides indignation, that is
a reactive attitude that is @/ways moral. Copp also suggested the possibility of a “morally
neutral reaction” besides those hot reactions like anger and indignation (Copp, 1997,
p- 452). ’'m not sure about this, but my suspicion is that the added “moral” qualification
is superfluous in both cases. If, for example, I ask for some help but my request is not
accomplished, if T really don’t have any claim-right to the help, it’s not appropriate for me
to feel indignant, only disappointed. People feel angry in those cases, but this is just what
I'm trying to note regarding the issue of moralism. An example nevertheless would be a
situation in which we may feel indignation when someone does not reciprocate a favor
(or at least say “thank you”) (see Prinz, 2009, p. 69). He is certainly right that we may feel
indignation in those cases, but this does not imply that our reactions are “well calibrat-
ed”. Perhaps people think that all persons have a duty to reciprocate favors by answering
“thank you”. Perhaps we have a moral duty of gratitude that is precisely discharged this
way. But indignation is sometimes excessive and a sign of moralism. Nevertheless, since
disappointment is not of course the right reactive emotion in those situations, Prinz can
be right that this implies that people have a moral duty to manifest gratefulness. Any-
way, all disappointments are reactive attitudes concerning actions we think are required
from others. Those actions have a marked moral importance in a broad sense. Disap-
pointment, moreover, is (like indignation) usually vicarious. We can feel disappointment
towards ourselves (with some kind of detachment), but frustration or feeling upset are
maybe the usual reactions. But what makes the difference between disappointment and
indignation here is that in the first case we are not dealing with actions strictly required
by duty. Perhaps there is an intermediate case; I'm thinking of those situations of duties
required by laws whose infringement represents not a mala in se, but only mala proibita.
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Maybe my examples are too parochial. Perhaps we should illustrate
the same point through a better example, the problem of “dirty hands”.
But the problem with dirty hand examples is that there are not any
general rules that can support the idea of a “moral warrant” for those
political practices for every casuistical situation. All tentative generali-
zations of the problem, in trying to stipulate a general rule by means
of which a politician or an official can be said to have acted for good
reasons besides the “dirty” one, are unsuccessful. But it is plainly pos-
sible to devise a general situation where a politician or an official has
a duty to disclose information publicly and this is what they ought to
do. My suspicion is nevertheless that this does not apply to the situa-
tions frequently cited in the literature, especially those of war. In war,
an authority is usually not under any duty to tell all the truth to the
public. Hence, it is plausible that in periods of war authorities are li-
censed to not publicize information that in times of peace they have
a duty to disclose. Someone could say that to lie 1s different than not
telling the truth. Maybe so, but the circumstances can make it the same.
It is possible that in times of war, authorities could have the privilege
to tell lies to the general public for the sake of military aims. Never-
theless, some think that this privilege applies also to issues of national
security even in times of “peace”. One big difference between those
two circumstances is that only in the first case is the privilege accept-
ably a legal privilege, that is a transparent legal privilege - at least in
democratic societies. Moral (or political) arguments in defense of the
morality of the second kind of practice seem to involve a kind of mor-
alism (should we call it a pragmatist or a utilitarian moralism?). In any
case, the problem of “dirty hands” is more complex than the problem
of the existence or not of a political duty to disclose information to
citizens in exceptional situations.

In cases of mala proibita the reactive attitude is usually a kind of “disappointment”. This
emotional difference is compatible with what psychologists call the “conventional-moral
distinction” (Blair 1995). Nevertheless, even in those cases people can feel indignation
when they realize that the accomplishment required with those civil laws is also required
by a civil duty of all of us to respect the law (that is, a duty correlated with a common
claim-right that all citizens obey the laws).
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1. Introduction

In Between Facts and Norms (BFAN), Habermas gives little considera-
tion to the judicial procedure. The issue makes its first appearance in
Chapter V, where it plays the role of a discursive substitute for Dwork-
in’s monological judge Hercules, then comes again for a discrete fare-
well in Chapter VI, where problems of the separation of powers and
the open character of the constitutional project stand out as the main
subjects of concern. In both cases, the judicial procedure is depicted
as a discourse that must have place within the constraints of a legal
order and of factual limitations. This approach is not only insufficient
to deal with the vast complexity of the issue, but also idealized and
impotent to the point where its critical-theoretical key becomes bare-
ly recognizable. The concept of the judicial procedure as involving a
tension between correction and consistency on one side and between
argumentation and regulation on the other side is too simplistic, nar-
row, and naive and in serious need of a reformulation.

The aim of this paper is to point out the shortcomings of Habermas’s
approach to the judicial procedure and to propose a reformulation of
that approach. As both our criticism to Habermas’s treatment of the
subject and our proposal of reformulation will be grounded on the idea
of the tension between facticity and validity (TBFAV) as a critical-theo-
retical scheme of investigation, we consider it necessary to explain the
central role of the TBFAV 1n the structure of BFAN as a whole, then
to detail the elements of the TBFAV both in law in general and in the
judicial procedure in particular. Next, we list and explain the shortcom-
ings of Habermas’s approach in a way that already makes clear what we
think a suitable reformulation should bring to the table. After that, we
present our proposal of reformulation, where we change the elements
of the TBFAV in the judicial procedure both in the internal and the
external sides of the tension. In the end, we try to justify our proposal
in terms of a critical theory where concepts simultaneously satisty the
history of the theory and the potential for a diagnosis of time.
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2. Structure of BFAN

BFAN is composed of nine chapters and can be divided in four main
parts. In the first part, corresponding to Chapters I and II, Habermas
presents the notion of the TBFAV as passing from language to law and
formulates the kind of critical-theoretical methodology that he deems
appropriate for the study of law and democracy. In the second part,
corresponding to Chapters III to VI, Habermas deals with the internal
TBFAV and provides a rational reconstruction of the self-understanding
of the modern legal orders, concentrated in the concept of human rights
and popular sovereignty and of their relationship from the point of view
of a discursive theory. In the third part, corresponding to Chapters VII
and VIII, Habermas deals with the external TBFAV and confronts the
highly idealized version of the relationship between law and democracy
provided in the second part with empirical models of legislation and of
the public sphere capable of sustaining the realistic character of those
idealizations. Finally, in the fourth part, corresponding to Chapter IX,
Habermas provides what he takes to be his diagnosis of time, where he
describes two social visions of society (the paradigms of law) that have
informed the relation between law and democracy to the moment and
perceives the rise of a new paradigm of law, the procedural one, where
the co-originality of private and public autonomy would be taken se-
riously and the struggle for human rights would take the form of a
struggle for participation in the self-legislative process.

As we can see, the idea of the TBFAV not only is important for the
explanation of that historical-sociological scheme of the four main char-
acteristics of modern law that Habermas names the “legal form” and
plays a very important role in many of the arguments of the second
part of the book, but is also an organizing idea for the structure of the
book as a whole. For the project, exposed in Chapter II, of explaining
the relation between law and democracy from the point of view of a
theory that integrates ideas and interests in the social order, instead
of separating the normative and the empirical or confronting them as
separate reigns, can be fully realized only by a conception of law and
democracy that already conceives of both the normative idealization
and the empirical reality as integrating ideas and interests. That’s why
the TBFAV cannot but permeate every level of the argument through-
out the whole book.
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3. TBFAV in Law

In Chapter I, Habermas explains the TBFAV as passing from language
to law. In language, the tension arises from the fact that both mean-
ings in the semantic level and validity claims in the pragmatic level
are at the same time connected to their contexts of enunciation and
committed to idealizations that overcome every possible context. So
words and statements on one hand bring idealizations to reality, giv-
ing ideas a concrete and particular existence in time and space, but on
the other hand they commit reality to idealizations, leaving room for
every realization to be criticized in the face of the exceeding value it
always fails to realize. This dynamic creates a sort of dialectical “push-
and-pull” movement between reality and idealization, which Habermas
calls a “tension between facticity and validity”, that appears even in the
German title of the book.

According to Habermas, modern law, inasmuch as lost connection
with tradition, needed to be based on discourse and reason, and that’s
why the TBFAV that exists in language manifests itself also in law. How-
ever, when Habermas formulates the version of the TBFAV that shows
in law, he does not indicate elements, like those of language (meanings
and validity claims) that are linked to reality and idealization at the same
time, but now he presents pairs of concepts in law that have between
them the same kind of TBFAV that meanings and validity claims have
within them in language.

What these pairs of concepts do have in common with meanings
and validity claims is that one of the pairs relates to the equivalent of
the semantic level (the level of product, that is, to norms themselves)
and the other one with the equivalent of the pragmatic level (the level
of process, that is, to the production of norms). At the level of product,
the first conceptual pair is freedom and coercion. Habermas recurs to
Kant’s formula that legal laws must be at the same time laws of freedom
and laws of coercion, that is, laws that protect freedom but are allowed
to employ coercion for that very protection of freedom. At the level
of process, the second conceptual pair is positivity and legitimacy. As
the context of modern law is post-traditional and post-metaphysical,
the laws must result from fallible and alterable decisions of some men
empowered with authority but have to meet the rational demands of
subjects that are not willing to obey just any laws put upon them.



100 André L. S. Coelho

Modern law must find out a way to be at the same time humanly and
timely produced and rationally acceptable, that is, positive and legiti-
mate. Those are the double axis of the TBFAV in law, namely the ten-
sion between freedom and coercion and the tension between positivity
and legitimacy. But they do not cover all the aspects of the TBFAV that
concern to modern law. There is another aspect.

Both the tension between freedom and coercion and that between
positivity and legitimacy emerge in the very idea of the modern law.
They do not emerge from the idea of law, because Habermas explicitly
says, while talking about the legal form which comprises as elements
the four poles of the two tensions referred above, that it cannot be con-
ceptually (or transcendentally) deduced and results from a social-histor-
ical process of societal modernization. But they emerge 7z the idea of
law, because they form part of the selfunderstanding of modern legal
orders. This self-understanding must be confronted with empirical ex-
planations of the functioning of democracy, especially with those that
raise doubts about the reality of the classic idealizations in democratic
thought. This confrontation between selfunderstanding and empirical
models brings about a second kind of TBFAV that Habermas calls “ex-
ternal tension” and which is the main subject of Chapters VII and VIIL

For the aims of our paper, it doesn’t matter how Habermas tries to
develop and resolve those tensions, but the role that said tensions play
in the structure of the method and argument of BFAN does matter. It
matters because we will, in point 5, insistently compare with that more
advanced treatment of the TBFAV the considerably more simplistic and
naive version of it that Habermas applies to the judicial procedure,
which we will now present in point 4.

4. TBFAV in the Judicial Procedure

As we said in the Introduction, the judicial procedure makes its first
appearance in BFAN in Chapter V, dedicated to the indeterminacy of
law and the rationality of jurisdiction. At that point, the judicial process
is invoked as the discursive substitute of Dworkin’s monological judge
Hercules, the dialogical process capable of setting him free from his
argumentative solitude and theoretical autism. Habermas’s argument



Judicial Procedure and Argumentation 101

goes like this: judges must apply the law respecting the deontological
character of the subjective rights and reinterpreting law as a whole in
search for the only right answer - Dworkin is right about that; but they
must not rely in a contextual substantial liberal morality neither con-
struct, compare and select imaginary interpretive theories about legal
rights - Dworkin is wrong about that; instead, they must rely on the
discursive character of the judicial procedure and recur to pre-interpre-
tations of rights in the paradigm of law that they belong to - that would
be Habermas’s reformulation of Dworkin, taking Hercules away and
replacing him with the legal discourse in a micro (judicial procedure)
and a macro (paradigms of law) level.

The judicial procedure, therefore, places Dworkin’s interpretive prac-
tice into a discursive frame. The fact that the judicial procedure plays
the role of a discursive corrective and counterbalance in Habermas’s
argument of Chapter V explains why the TBFAV that Habermas applies
to the judicial procedure in particular is far less demanding and critical
than the one that he applies to law in general. When he says something
about the TBFAV in the legal procedure, that is what he says:

In the administration of justice, the tension between the legiti-
macy and positivity of law is dealt with at the level of content, as a
problem of making decisions that are both right and consistent.
This same tension, however, takes on new life at the pragmatic
level of judicial decision making, inasmuch as ideal demands on
the procedure of argumentation must be harmonized with the
restrictions imposed by the factual need for regulation (BFAN
234, emphasis in the original).

So, similarly to what happens with law, the judicial procedure presents
two internal tensions: at the level of product (that Habermas refers to
as the level of content) the tension is between correction and consist-
ency; at the level of process (that Habermas refers to as the pragmatic
level), the tension is between argumentation and regulation. Besides,
Habermas treats the first tension in the judicial procedure (at the lev-
el of product), that is, that between correction and consistency of the
final decision, as resulting from the second tension in law (at the level
of process), that is, that between positivity and legitimacy. Although
Habermas says nothing further, we can suppose that what he meant
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is that the demand for the law to be rationally acceptable (legitimate)
converts into the demand for the judicial decision to be rationally ac-
ceptable (correct), while the need of law to be determinate (positive)
converts into the need of the judicial decision to be corresponding to
the existing law (consistent)!. At the level of process, Habermas brings
about a new tension, now between argumentation and regulation. The
judicial procedure is conceived of as a discourse, not idealized and dif-
fuse, but actually realistic and institutional. Because of that, the judicial
procedure must take the form of a regulated discourse, with the regu-
lation at the same time embodying and limiting the ideal conditions
of discourse with its temporal, social, and material determinations.
That tension ends up being between normatively ideal and empirically
possible.

5. Shortcomings of Habermas’s Formulation

We said that the role of discursive corrective and counter-balance that
the judicial procedure plays in Habermas’s argument in Chapter V of
BFAN explains why the TBFAV applied to the judicial procedure in
particular is far less demanding and critical than the one applied to law
in general. In the current section of the paper, we will make more clear
many of the shortcomings of Habermas’s formulation of the tensions
typical to the judicial process.

First, Habermas’s approach depends on the controversial claim that
the judicial process is a discourse. Habermas argues that although the
plaintiff and defendant are invested in pursuing their own interests,
they have to formulate their claims and arguments as if they were con-

1 There is no explanation of why the level of product of the judicial procedure is not
related instead to the level of product of law, that is, to the tension between freedom
and coercion; one might think that the judicial decision, in order to be correct, ought to
be freedom-protective, that is, right-based, while, in order to be efficacious, ought to be
coercive, for a judicial decision is nothing but a norm, one with strict limits of content
given by the laws; Habermas, however, gives no account for that relation between the
level of product of the law and that one of the judicial procedure neither appears to take
seriously the consequences of the fact that the judicial decision is also a norm.
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tributions to the discovery of the right answer, while the judge, as an
uninterested part, has to consider their speeches only from the point
of view of that cognitive value. Apparently, the interaction between
plaintiff and defendant is something like a strategic relation that is in-
stitutionally constrained to take the form of a communicative relation
and that has their contributions taken and evaluated as 7f that perform-
ative cooperation were true.

We now see that if the judicial procedure is to be taken as a discourse,
that means that the conception of discourse employed here is far away
from (not to mention at odds to) that cooperative search for the truth
with intelligibility, sincerity, freedom, and equality that made Haber-
mas’s discursive ethics worldly known in the 70’s. For this discourse
that we find here is not only institutionally limited and constrained,
but also open to all kinds of manipulation, falsification, coercion, and
inequality under its pompous veil of discursivity. But nothing of that
appears to be a serious obstacle for the classification of the judicial
procedure as a discourse as long as the parties play their characters and
the impartial judge redeems the relation from all its sins by simply and
naively taking its make-believe seriously.

The objections against that claim are many and of different kinds. In
the judicial procedure, the speakers don’t try to convince each other, but
a third party, and the decision is not the product of their learning and
consensus, but an act of decision and authority taken by the judge. In
the judicial procedure, the parties formally have the same opportunities
and terms most of the time, but material differences of means and of
judicial bias produce serious distortions and inequalities. In the judicial
procedure, the real parties, plaintiff and defendant, barely understand
the language in which the debate is given and the measures that their
counselors take throughout the process. In the judicial procedure, the
parties retain evidence or facts that the other cannot prove to exist
or be true, they rearrange their testimonies to make them suitable to
their interests, they omit, distort, simplify, amplify, seduce, manipulate,
mislead, deceive, pretend, and give the facts so many faces and cuts to
the point where truth ceases to exist, or to be recognizable, or even to
matter. Some of those distortions are possible within the law, some of
them are possible despite the law, but all them are possible with the
knowledge, acquiescence, and connivance of the law. That makes it very
difficult to defend that the judicial procedure is a discourse.
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The second shortcoming of Habermas’s formulation is that the
TBFAV in the judicial procedure suffers a deficit of facticity. Looking back
at the TBFAV in law in general, we see two poles of facticity, that is,
coercion and positivity, that represent non-normative, factual features
necessary for the certainty and efficacy of the law and solid limitations
to the normative claims of freedom and legitimacy. They are factual
conditions that are also factual limits, a sort of resistance against the
claims of validity from the part of rival claims. But if we look ahead
again at the TBFAV in the judicial procedure, the two new poles of fac-
ticity, that is, consistence and regulation, are not non-normative, factual
features and do not raise a rival claim. On the one hand, consistence is
agreement to the law, which, in modern law, is not a limitation on the
correction of the final decision, but is rather a part of what means for
a legal decision to be correct. Legal correction demands consistence,
for a legal decision would be /ess (not more) correct without its agree-
ment to the law. Consistence i1s more of a component of legal correction
than a rival claim against it. On the other hand, regulation might be
considered a genuine limit on the logic of argumentation, for the ar-
gumentation would be more realized if the regulation did not impose
limits of time, space, themes, persons, and evidence, and the debate
could take whatever form it needed to and keep going for as long as
it takes. By limiting the factual argumentation, regulation comes as a
condition for the judicial procedure to have an institutional realiza-
tion and to provide the parties with a solution for their controversy. It
is not that regulation satisfies any purpose other than understanding
itself, but rather that it gives argumentation the necessary conditions
and limits for an empirical manifestation. In that sense, regulation is
not a rival claim, but rather a limit on the normative claim as a factu-
al cooperative condition to make it happen in the world. Consistence
being a normative requisite and regulation being a factual cooperative
condition, both poles of facticity in the judicial procedure exhibit,
compared to the ones in law, a serious deficit of facticity.

This problem of a deficit of facticity is aggravated by a third prob-
lem, which is the lack of an external TBFAV. In law, both the tension
between freedom and coercion and the one between positivity and
legitimacy are aspects of the internal TBFAV, which in turn is comple-
mented by another tension that Habermas calls “external”: the tension
between the self-comprehension of the modern legal orders and the
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empirical realization of democratic processes. This external tension is
crucial for a critical-theoretical approach that seeks to go beyond both
a normative philosophy detached from reality and an empirical real-
ism blind to the normative aspects of the social (BFAN, Ch. II). By re-
constructing the self-comprehension of modern law, Habermas makes
the discourse theory to fill the gaps of the false dichotomies that the
tradition deemed insoluble. By providing the self-comprehension of
modern law with a believable conception of the empirical functioning
of democratic processes, Habermas inbreathes the theory with some
plausibility. But that concern is absent from Habermas’s treatment
of the judicial procedure. There the tensions within the self~compre-
hension of the modern law are all that he deals with. Apparently, one
century of philosophical criticism and empirical denunciation against
the idealized conception of the judicial procedure as an impartial and
rational decision-making have not sufficed to warn Habermas against
the perils of taking the self-comprehension of the judicial procedure to
be true without proper evidence. Habermas trusts in the argument of
the discursive character of the judicial procedure more than would be
advisable or justified for a critical-theoretical approach.

Finally, there is a fourth problem with Habermas’s formulation of
the TBFAV in the judicial procedure, which is its diagnostic deficit. A
critical theory is supposed to give a diagnosis of time, spotting trends
of domination and potentials of emancipation in a concrete epochal
context. Now Habermas’s formulation is not a complete critical theory
of the judicial procedure, so it seems inappropriate to demand from it
diagnostic power. In a critical theory, however, the theorist must for-
mulate a concept or treat a phenomenon taking account of its impli-
cations for a social diagnosis. That’s why we should consider unsatis-
factory conceptual choices that, when faced with the social context in
question, appear to give no critical standpoint to evaluate its scenario
and trends. In the case of the judicial procedure, the major trends of
our time are, as far as we see it, the standardization of jurisprudence,
the turn to forms of alternative dispute resolution (ADR), and the ju-
dicialization of politics (which we will speak about in the next section
of the paper), none of which even begin to be critically analyzed by the
tensions between correction and consistence and between argumenta-
tion and regulation.
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6. Proposal of Reformulation

Considering the above explained shortcomings of Habermas’s formula-
tion of the TBFAV, we find it necessary to depart from a reformulated
version of it. In this section of the paper we will present our proposal
of reformulation and show how, in our opinion, it surpasses Haber-
mas’s in every one of the indicated shortcomings.

For solving the problems of the naive assumption of the discursive
character and of the facticity deficit, we propose to replace the poles of
the TBFAV in the judicial procedure. At the level of the product, instead
of a tension between correction and consistence, we propose a tension
between legal correction (that includes consistence) and social functional-
ity. With legal correction we mean that the final decision is supposed to
be the most rationally acceptable solution for a particular case within
the limits of the existing law. It does not insist in the false opposition
between correction and consistence, but rather takes consistence as a
component of the legal correction. With social functionality we mean the
extralegal political, social, and economic consequences of the decision
that can be taken in account by the judges and the public as a com-
peting claim against legal correction, that is, as a extralegal reason not
to make the most legally correct decision. By conceiving of the social
functionality as grounded in extralegal consequential reasons, we pro-
vide the judicial procedure with an anti-discursive force and a feature
heavier in facticity. With the idea of a tension between legal correction
and social functionality we refer to the tension between (a) the decision
as a sole result from the elements within the existing law and the case
in question and (b) the decision as a means to affect some ends in a
particular way rather than another. In a way, this tension mirrors the
one in Austin and Searle’s speech acts theory between illocutionary
meaning and perlocutionary effect, which in Habermas is related to
the dichotomy between the strategic and performative use of language.

At the level of the process, instead of a tension between argumen-
tation and regulation, we propose a tension between institutional ar-
gumentation (that includes regulation) and institutional decisionism. By
institutional argumentation we mean the purpose of the judicial pro-
cedure to be a cognitive search for the correct answer within the in-
stitutional limits of legal regulation. Again, instead of insisting on the
opposition between argumentation and regulation, we take regulation
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as a necessary condition for the sort of argumentation that takes place
in institutional contexts. By institutional decisionism we mean the claim
of the judicial procedure to be an authoritative exercise of political
power to say the last word and put end to a social conflict. By conceiv-
ing the institutional decisionism as related to political authority and
power, we provide the judicial procedure with an anti-discursive force
and a feature heavier in facticity. With the idea of a tension between
institutional argumentation and institutional decisionism we refer to
the tension, much known in the history of the theory of the judicial
procedure, between knowledge and power, cognitio and voluntas, truth
and authority, that is, between (a) the judicial procedure as a search for
justice and (b) the judicial procedure as an exercise of power. Now the
closest relation would be with Habermas’ dichotomy between commu-
nicative and administrative power (BFAN, Ch. IV), both of which must
be recognized to be present in the judicial procedure.

Still in our reformulation, we would add to both internal tensions
an external one: between the self-comprehension of the judicial pro-
cedure and its empirical realization. Here we would have the proper
space and chance to welcome criticisms and denunciations against the
idealized conception of the judicial procedure formulated by both the
legal realist movement and the social sciences. It would be necessary to
respond to such challenges by proposing a believable empirical model
of the judicial phenomenon capable of retaining the constitutive force
of the idealizations without losing grip of the critical point of view on
the subject. We must not dismiss at the outset the critical studies by
using something like a trick of words, sustaining that they have not
understood correctly the discursive character of the judicial procedure.
Instead, we must distinguish which of those studies can be incorpo-
rated or translated to a critical-theoretical point of view and which are
too dependent on reductionist behaviorism, raw realism, and blatant
non-cognitivism. Themes such as unequal access to justice, judicial bias,
jury manipulation, and the preservation of the judicial status quo can-
not be ignored by any serious attempt of critical theory on the subject.

Last, but certainly not least, is the diagnostic power of our refor-
mulation. As we said briefly earlier, there are three contemporary phe-
nomena that we consider to be the major trends concerning the judicial
procedure in our time: the standardization of jurisprudence, the turn
to forms of alternative dispute resolution (ADR), and the judicializa-
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tion of politics. Our demand was that the formulation of the TBFAV
in the judicial procedure provided at least a critical standpoint to eval-
uate each of them. Now we will speak of them and of how our refor-
mulation helps to assess them from a critical-theoretical point of view.

The standardization of jurisprudence is a trend, observed in legal
systems both in the common law and in the civil law traditions, to
submit the judicial decisions of lower courts to standards previously
established by higher courts. The aim is to reduce the time spent with
repetitive cases and to prevent scenarios where the decision made by
the lower court would have no chance of prevailing in the appeal stage
given the already solidly established decision standard of the higher
courts. That saving-time policy is usually justified by saying that equal
cases must have equal decisions and that a late justice is another form
of injustice. Translated to the language of rights, those reasons would be
formulated as the right, belonging to the parties, to be treated equally
and to have their cases decided as soon as possible. A critical theory
of the judicial procedure must give tools to evaluate this trend and its
alleged reasons.

We consider that the tension between argumentation and decisionism
has something to say about that trend. From the angle of argumenta-
tion, a legally correct decision must treat parties in equal cases equally,
providing, in the ideal scenario, equal responses for their claims. How-
ever, the correction of the decision depends on the consideration of
the arguments raised by each party in each case. The standardization
of decision provides equality of results, but not of opportunity to in-
terfere in the final decisions. The arguments of some parties will be
heard, but the arguments of others will simply be assumed as not more
relevant than the first ones and will remain unheard. By standardizing
the decision for a type of case, the courts freeze the state of discussion
in a particular point of the flow, denying the nature of open learning
process implicated in the constant retake of the case. At the same time,
from the angle of decisionism, solving multiple cases with a single deci-
sion-making is valued, with the standardization of decision representing
a fantastic means to that end. Although the subject requires further
examination, the appearance that we are before a case of celebration of
decisionism over argumentation is very bright and transparent.

As for the turn to forms of alternative dispute resolution (ADR),
we refer to the welcoming of methods of conflict-solution diverse from
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the regular jurisdiction, such as arbitration, mediation, conciliation,
negotiation, etc., in many legal systems in the world. Although these
ADR’s have many differences among them, they all have in common
the preference for a type of solution negotiated and consented to by
the parties themselves, with or without a third party, instead of by the
judge through the mere application of the existing law. The justification
for the turn to the ADR’s consists in criticisms (functional and norma-
tive) to the regular jurisdiction, functional arguments about costs, time,
and efficacy, and normative arguments about participation, dialogue,
and consent. Not all the arguments listed can be translated to the lan-
guage of rights. But some of them, if translated, would result in the
following claim: citizens, even before being converted into parties in a
judicial procedure, have the right to negotiate their interests with each
other and to settle their own conflicts in the way they find 1s best. Put
that way, the claim that supports the ADR’s sounds not only plainly
acceptable, but also an important increment to the discursive and in-
clusive character of the legal decision-making.

But the scenario changes its colors dramatically as soon as the trend
in question is examined from the point of view of our proposed tension
between correction and functionality. From the angle of correction, a
decision must be the most rationally acceptable solution for a particular
case within the limits of the existing law. The problem an ADR creates,
then, is double: on the one hand, it disconnects the solution for the
case from the existing law, cutting off the link between the decision in
a particular case and the democratic will embodied in the laws; on the
other hand, it embraces a strategic use of reason and language, for the
“dialogue” that it promotes is not a cooperative search for the correct
answer, but an exercise of negotiation with the advances and retreats
typical of the calibration of interests. In lieu of the most rationally
acceptable solution for a particular case within the limits of the ex-
isting law, it invites the parties to come to an agreement that is not a
consensus, but rather a compromise. From the angle of functionality,
the ADR’s are not only sustained on extralegal reasons like costs, time,
and efficacy, but they encourage the very parties to deploy functional
and extralegal reasons to come to an agreement about their particular
interests. Again, although the subject requires further examination, the
conclusion that in this turn towards the ADR’s there is a risk of func-
tionalization of law appears to be very likely.
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From the three trends in question, the judicialization of the politics
is perhaps the most tortuous to be dealt with. In the sense that is most
relevant for our debate, this phenomenon consists in the search for
the judicial procedure to impose on the state the concrete obligation
to promote a certain public policy or to realize for the individual in a
particular case the abstract right that he or she would have had satis-
fied only by means of a public policy. The justification of this trend is
normally made on the basis that the constitutional lists of rights make
promises to the individual citizen which the state is charged to fulfill
and that, owing to deficits of political representation, this individu-
al citizen finds less and less in the traditional political channels and
institutions efficacious means to make it happen. The judicial power
would have the opportunity and the duty to make democracy more
democratic by deploying its armed hand to coerce the state to be all
its subjects deserve and expect it to be. In the language of rights, citi-
zens cannot have the right to the end without having the right to the
means to make it happen, if not through political methods, through
judicial ones. Having a right would bring within itself the possibility
of judicialization in case of repeated refusal.

We think that both of the internal tensions in the judicial procedure
have some say on the judicialization of politics. Besides the political
problems of violating the separation of powers and of transferring the
decision on public resources and ends of the community from politics
to law, the judicialization of politics implies, from the angle of correc-
tion, the submission of issues linked to the realization of ends to the
language of rights and duties and, from the angle of argumentation,
the treatment of issues of general interest in a discourse that does not
contemplate different voices and competing demands and also does
not rather listen to all the affected subjects. It would be a distortion of
the type of discourse employed and a violation of the rule of consult-
ing all the affected. On top of that, the trend to judicialize political
debates would be explainable from the angle of functionality and de-
cisionism: what makes the judicial courts appealing for the politically
misrepresented citizens is that by resorting to functional and extralegal
reasons, the legal discourse opens up for the wide range of motives in
the argumentative spectrum of politics, while, by relying on authorita-
tive decision-making, it gives the individual citizen the kind of power
he or she usually feels deprived of in modern mass democracies. So,
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despite the obvious complexity of the subject matter, our reformulated
version of the TBFAV in the judicial procedure gives clear signs of its
diagnostic potential regarding this phenomenon in particular.

Certainly, there is still much to be done in refining and develop-
ing our proposal of reformulation to Habermas’s approach to the ju-
dicial procedure. From our point of view the TBFAV is a key concept
for understanding and evaluating critically the judicial procedure in
general and its contemporary trends in particular. But, precisely be-
cause of this crucial relevance, it requires a formulation that exempts
it from the criticisms that Habermas’ is vulnerable to and enables the
critical-theoretical thinker to have a relevant say on some of the major
trends of our time.






Democracy and Secularism:
Remarks on an Ongoing Dispute

Luiz Bernardo Leite Araujo






One of the most disputed issues in recent years is the proper role of
religion in democratic politics. Usually, the various positions taken on
the debate are classified according to a binary code representing ide-
al-type perspectives: exclusive and inclusive.! What is troubling about
this classification is the fact that no one holds a pure exclusivist or
separatist view and, perhaps with the sole exception of Nicholas Wol-
terstorff,? all political philosophers endorse one version or another of
the so-called standard approach exemplified by the work of John Rawls.
According to the standard approach, as presented by Paul Weithman®
and summarized by James Boettcher and Jonathan Harmon,* “respect
for the freedom and equality of fellow citizens implies that basic or
coercive political arrangements should be justifiable to them by the
right sorts of reasons”, or by a suitable political justification “which
addresses a diverse group of citizens and which satisfies some proposed
condition or criterion”. In this sense, targeting primarily the problem
of political legitimacy, concerning “how coercive laws and policies may
be politically justified in light of a philosophically defensible norma-
tive standard”, the discussion also revolves around the quest for an ezh-
ics of citizenship, concerning “which obligations or excellences should
be associated with persons in virtue of their roles as liberal-democrat-
ic citizens and officials”, thus requiring citizens not only to pursue a
non-sectarian justification “but also, at times, to exercise restraint in

! For an attempt to compile some of the most significant contributions to the debate
concerning whether citizens should allow their religious convictions to filter into their
lives within the political domain: Clanton, 2009. Representatives of the separatist and
integrationist views, another way of classifying the two broad categories, are Bruce Ack-
erman, Robert Audi, Stephen Macedo, Thomas Nagel, and Richard Rorty, on the one
hand, and Christopher Eberle, Paul Weithman, Michael Sandel, Jeffrey Stout, and Nich-
olas Wolterstorff, on the other.

2 See his contributions in Audi and Wolterstorff, 1996.
3 Cf. Weithman, 2002: 6-9.

4 The following quotations come from their helpful introduction to a special issue on
religion and the public sphere: Boettcher and Harmon, 2009.
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their political appeal to religious doctrine”. My claim is that Charles
Taylor does not pay sufficient attention to the inclusive, albeit weak,
dimensions of John Rawls’s approach over the issue of religion and
democracy. Once removed a possible ambiguity in the Rawlsian idea
of public reason, I think that the controversy is strongly determined
by Jiirgen Habermas’s post-secular paradigm, which proposes a new
implementation of the translation proviso but opposes the deflation
of the distinction between religious and secular reasons.

“We are condemned to live in an overlapping consensus”. This state-
ment is not of John Rawls, as one would expect, but of Charles Taylor,
one of his most incisive and permanent critics’. Like the former, the
Canadian philosopher tries to identify acceptable forms of coexistence
and integration among citizens of liberal democracies characterized
by a plurality of worldviews and conceptions of the good. Since the
“modern moral order” is founded on the basic principles of the rights
and liberties of its members (human rights), the equality among them
(nondiscrimination), and the principle that rule is based on consent
(democracy), it cannot but be organized around a “philosophy of ci-
vility” that emerged from the crumbling edifice of the cosmic-religious
outlooks, giving rise to a new conception of the political in which the
idea of “secularism” or “laicité” has become an essential component. In
modern democratic societies, social cohesion depends on an ethics of
citizenship supported by communities whose reasons differ one from
another, requiring a political justice equidistant from the different po-
sitions and a public language free of assumptions drawn from one or
another form of belief and also - importantly - of disbelief.

So, for Taylor, a broad consensus was established on the secular (or
laique) feature of any liberal democracy. But a secular regime, whose
main purposes are respecting the moral equality of individuals on the
one hand and protecting their freedom of conscience on the other,
should be understood in the larger context of the diversity of beliefs
and values - religious or nonreligious - of the citizens. In his opinion,
the so-called “secularism” refers to the response of the democratic state

5 Taylor, 2010: 33. The sentence reappears in at least two other texts, although inexpli-
cably without the preposition (“We are condemned to live an overlapping consensus”):
Taylor, 2011a: 319; Taylor, 2011b: 48. In what follows, see Araujo, 2011a.
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to widespread diversity, and not exactly to the relationship between
religion and political institutions. Taylor’s notion of secularity “stands
not only in contrast with a divine foundation for society, but with any
idea of society as constituted in something which transcends contem-
porary common action”,® and that’s the reason for his agreement with
the late-Rawlsian formulation of an “overlapping consensus”” between
incompatible comprehensive doctrines on a “common philosophy of
civility”. As he says, “the point of state neutrality is precisely to avoid
favoring or disfavoring not just religious positions, but any basic posi-
tion, religious or nonreligious. We can’t favor Christianity over Islam,
nor can we favor religion over nonbelief in religion, or vice versa”.?
However, considering Taylor’s insistence on the self-sufficiency of
reason as a distinctive feature shared by two of our major contemporary
political thinkers, Rawls and Habermas, some disputed issues remain
in this controversy whose origin seems to be in the very polysemy of
the term “secular”. From Taylor’s standpoint, the complexity of this
term disappears in the master narratives of secularization. Their “sub-
traction stories” make a “special case” of religion, defining secularism
in terms of specific institutional arrangements, whose “fetishization”
obliterates the fact that they are derived from the need to balance the
goods - not always easily combinable - of the modern moral order,
and invoking the “Wall of separation” or the “laicité” - based on the
radical opposition between the religious and the secular - as the ulti-
mate criterion of modern secularity.” In this way, both philosophers,
Rawls and Habermas, adopt one of the forms taken by the “myth of

6 Taylor, 2007: 192.

7 On this notion, see Lecture IV (The Idea of an Overlapping Consensus) in Rawls,
2005: 133-172.

8 Taylor, 2011a: 311.

? Tt is worth noting that the “Wall of separation” and the “laicité” correspond to two
historical models of what constitutes a secular regime, linked to the founding contexts of
the American and the French Revolutions. These two forms of the dominant self-under-
standing of western secularism interpret the separation of religion and state as “exclusion”
- mutual or one-sided, respectively -, as shown by Rajeev Bhargava, whose conception
of secularism based on the idea of “principled distance” is endorsed by Taylor. And for
him, Mark Lilla’s The stillborn God is a representative book of the mainstream conceptions
of western secularism.
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the Enlightenment”, that is, the distinction in rational credibility be-
tween religious and nonreligious discourse, and hence remaining stuck
in the old rut of a “fixation on religion” as the problem of political
life in democratic societies.

In regard to Rawls, it seems to me very important to notice that the
growing interest in the relation between religion and democracy led his
political liberalism to an even more inclusive view of the public reason.
In fact, in the Introduction to the Paperback Edition of Political Lib-
eralism, the American philosopher identifies in particular attention to
the nonliberal comprehensive doctrines the fundamental problem of
the work, presenting the philosophical question it primarily addresses
in the following way: “How is it possible for those affirming a religious
doctrine that is based on religious authority, for example, the Church
or the Bible, also to hold a reasonable political conception that sup-
ports a just democratic regime?”!” Then he fosters a new revision of
the idea of public reason exposed in the sixth lecture of the book,
and refers for the first time to the proviso, specifying what he calls the
“wide view” of public reason and adopting an even more permissive
position concerning the introduction of comprehensive reasons in the
public political forum. As Rawls puts it, “reasonable comprehensive
doctrines, religious or nonreligious, may be introduced in public politi-
cal discussion at any time, provided that in due course proper political
reasons - and not reasons given solely by comprehensive doctrines - are
presented that are sufficient to support whatever the comprehensive
doctrines introduced are said to support”.!

What am I trying to point out here? Briefly, my point is that, con-
trary to what Taylor assumes, Rawls rejects the identification of “public
reason” and “secular reason”, insofar as the latter is defined “as reasoning
in terms of comprehensive non religious doctrines”, whose values “are

10 Rawls, 2005: xxxvii. On the inclusive view of Rawls’s idea of public reason, cf. Araujo

(2011b).

11 Rawls, 2005: 462. This quotation comes from his last article, published in 1997 and
included in the expanded edition of Political Liberalism. According to Rawls, “the Chicago
article is by far the best statement I have written on ideas of public reason and political
liberalism”, especially regarding their relation “to the major religions that are based on
the authority of the church and sacred text, and therefore are not themselves liberal”

(438).
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much too broad to serve the purposes of public reason”.!? Philosophical
and moral doctrines are on a level with religion and are subject to the
same restrictions imposed by the “criterion of reciprocity”. Therefore,
Rawls emphatically denies that his arguments constitute a veiled form of
secularism, considering - not without irony - that they could be regarded
as a veiled form of religiosity. In his vision, there are two kinds of com-
prehensive doctrines, religious and secular, and the political arguments
in terms of public reason are the common ground on which people can
understand each other and cooperate.”® Rawls’s central distinction is not
between secular and religious reasons, but rather between public and
nonpublic reason, the former applying only to fundamental political
questions, namely, constitutional essentials and matters of basic justice.

The controversy lies more in the place and the application of the
language shared by the members of a political community than in the
religious or secular character of public reason. Taylor himself admits
that “there are zones of a secular state in which the language used has
to be neutral”, acknowledging that “the lines are hard to draw, and
they must be drawn anew. But such is the nature of the enterprise that
is the modern secular state. And what better alternative is there for di-
verse democracies?”!* In this sense, I think that, once removed from the
Rawlsian idea of public reason a possible lack of clarity to discriminate
between political discussion and political decision-making,” the debate
turns around the distinction between faith and knowledge preserved
by Habermas, as well as around the appropriate forum for the basic
political language of the secular state, an idea entertained to some ex-
tent by the three thinkers.*®

12 Rawls, 2005: 452.

13 Cf. Rawls, 1999d: 619-20. The “Commonweal Interview with John Rawls”, incorpo-
rated in his Collected Papers (pp. 616-22), took place in January 1998.

14 Taylor, 2011a: 320-21.

15 Larmore (2003) observes that “neither in Political Liberalism nor in The Idea of Public
Reason Revisited does he note the difference between two forms of public debate - gpen
discussion, where people argue with one another in the light of the whole truth as they
see it, and decision making, where they deliberate as participants in some organ of gov-
ernment about which option should be made legally binding” (p. 382).

16 Tn a recent article, Menny Mautner (2013) comes somewhat close to my claim when
he notices Rawls’s failure to distinguish between “deliberation” and “justification”, argu-
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Against Rawls, as is well known, Habermas argues that the so-called
overlapping consensus is possible only with the adoption of a “moral
point of view” independent of, and prior to, the comprehensive doc-
trines, which counts as a normative criterion for a nonarbitrary iden-
tification of the reasonableness of metaphysical and religious world-
views.” Habermas’s main criticism of political liberalism, based on his
rejection of Rawls’s strategy of avoidance in regard of the notion of
truth, addresses a consensus resulting from a “felicitous overlapping”
of comprehensive doctrines and the “lucky convergence” of reason-
able worldviews.!® Nevertheless, Rawls’s position, in my opinion, is
more complex and subtler than it appears at first sight. The Rawlsian
idea of public reason, at least in the last phase of its development, in-
dicates that the so-called overlapping consensus is not a casual result
of convergence between conflicting comprehensive doctrines. On the
contrary, since it is bound to an ideal of justification whose central
aspect resides in the public reasoning of citizens, it may only play an
appropriate role in political justification when it contributes to the
social stability by means of right reasons. Instead of being interpret-
ed as a mere accommodation of diverging worldviews, Rawls’s con-
ception of political justice must be analyzed on the light of the no-
tion of rational acceptability grounded on the liberal principle of le-
gitimacy.”

Probably, however, Habermas’s notion of acceptability is stronger
than the Rawlsian one. As Finlayson and Freyenhagen state in the In-
troduction to a new book dedicated to the dispute between Habermas
and Rawls, “while Rawls’s strategy of avoidance is arguably his downfall,
Habermas by contrast might be said to take too many (philosophical)

ing that Habermas’s position on public reason is superior to that of Rawls in that it is
premised on a clear distinction between deliberation and justification, even though some
of Habermas’s critiques of Rawls are unjustified. I agree with this, but I don’t see any
contradiction in the German philosopher’s position, since in my opinion Habermas’s
concern when he talks about the asymmetrical burden imposed on religious citizens is
relevant not only to religious fundamentalists, but also to non-fundamentalist religious
believers.

17 Cf. Habermas, 1999: 86-94.
18 Habermas, 1999: 78 and 83.
19 Cf. Araujo, 2007.
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hostages to fortune”.?’ In any case, the German philosopher reaffirms,
in his recent review article on Rawls’s posthumous publication on re-
ligion, that “it ultimately remains indeterminate which of the two au-
thorities should have the fizal word in the justification of the political
concept of justice - faith or knowledge”.?! Taylor is therefore correct
when he says that Habermas “has always marked an epistemic break
between secular reason and religious thought”, even though “his posi-
tion on religious discourse has considerably evolved”.??

Such a change in Habermas’s perspective, dated roughly around
the turn of the millennium, can be credited to his appropriation of
Rawls’s idea of the public use of reason. Thus Habermas calls Rawls
“the first among the major political philosophers to take religious
and metaphysical pluralism seriously and to launch a fruitful debate
concerning the status of religion in the public sphere”.?* Habermas’s
intention is to avoid the confusion between arguments incompatible
with the secular character of the state and well-founded objections to
a secularist understanding of democracy and the rule of law. For this
reason he tries to meet both the empirical and the normative objections
to the Rawlsian proviso - objections to the feasibility and the fairness of
Rawls’s approach to the question of public reason and religion - with
a different kind of implementation of its requirement of translation.”*

Understanding Habermas in this way may clarify his relationship with
Taylor. The main point of disagreement between Taylor and Habermas
is not the need for an “Institutional translation”, but the importance
of the difference over types of reasons for political discourse, as well as
the delimitation of the spaces in which the language of the state should
be neutral. Taylor believes that their disagreement lies more in their ra-
tionales than in the practice they recommend. Thus he concludes that
they “both recognize contexts in which the language of the state has to
respect a reserve of neutrality and others in which freedom of speech

20 Finlayson and Freyenhagen, 2010: 19.
21 Habermas, 2010: 452.

22 Taylor, 2011b: 49-50.

23 Habermas, 2010: 452.

24 Cf. Habermas, 2011: 25-27.
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is unlimited”.? Habermas, in contrast, thinks that behind the strategy
of deflating the distinction between religious and secular reasons there
is a defensive reaction of those who call for a deeper grounding of the
basic principles of the modern moral order. In this way, the politics of
secularism renews the discussion about the concept of the political as
(supposedly) located beyond its pure selfimmanence, or about the co-
herence (whether or not) of the basic political ideals of modern dem-
ocratic societies when divorced from their religious origins. I will not
pursue this point here. Let me just remind that we don’t need to re-
vive political theology to be sure that “in the course of its democratic
transformation, ‘the political’ has not completely lost its association

with religion” %

25 Taylor, 2011b: 58 (note 12).

26 Habermas, 2011: 27. Both Habermas and Taylor allude to the important distinction
between le politique and la politique proposed by Claude Lefort in his famous article “Per-
manence du théologico-politique?”, originally published in 1981 (Le Temps de la Réflexion,
n. 2, pp. 13-60).
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The Concept of Justice:
How Fundamental is it in Ethics
and Political Philosophy?

Christoph Horn






Many contemporary philosophers consider “justice” to be the crucial
normative concept in ethics and political philosophy. The theoretical
fundament for ascribing such a key function to our idea of justice has,
as far as I can see, two different origins. It can be traced back, on the
one hand, to J.S. Mill’s little treatise Utilitarianism (1861; Ch. 5), and
of course, on the other hand, to J. Rawls’ A Theory of Justice (1971). In
this paper, I wish to challenge both of these views by raising a series
of objections against those current ethical and political theories which
ascribe such a dominant role to justice. To my mind, the wide-spread
appreciation of the idea of justice is exaggerated. We should neither
maintain that justice expresses the core of our normative convictions (in
ethics as well as in political thought) nor defend the claim that when-
ever our central normative convictions are involved, we are faced with
questions of justice. As I will try to show, our idea of justice is a much
more specific one. It turns out to be an important but nevertheless
subordinate normative concept. Instead, I think, one should reserve
the role of the dominant normative concept for “good” and “evil”
(in the moral sense); but I can’t argue for this in the present context.!

In order to achieve my purpose, I will also provide a series of se-
mantic considerations about the meaning of “justice” and “injustice”,
based on examples of how we use the expressions in everyday life. In
the vast philosophical literature on justice from the last four decades,
[ found astonishingly few reflections on these semantic fundaments; in
contrast, numerous philosophers and political theorists simply repeat
the shared conviction which I would like to label “the primacy thesis”.

1 T do that in Horn 2014.
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1. Preliminary remarks on the primacy thesis

To formulate my thesis in a somewhat provocative way: Justice is one
of the most misconceived and overrated concepts in contemporary
philosophy. Let me start with two preliminary remarks. (1) As I just
mentioned, it is certainly a somewhat surprising fact that the concept
under consideration has rarely been the object of close semantic scru-
tiny.? My basic concern here is that, within the debate on Rawls, the
expression “justice” has started a career as a semi-technical concept
more or less independent of our ordinary use of it. In this context, it
is, to my mind, interpreted in an extremely incorrect way (given that
the criterion for a correct use is our common everyday application of
the term), and it is strongly overrated by philosophers, lawyers, and po-
litical theorists (namely compared with what we normally think of the
importance of justice). I am well aware of the fact that not everybody
using the concept of justice as a basic normative concept in his or her
moral and political philosophy wants to give a semantic reconstruction
of what we ordinarily mean by the expression. And of course, every
theorist in this field is free to use “justice” as a purely technical term.
One might go so far as to define “justice” e.g. as “what is normatively
crucial in ethics (or political philosophy)” - regardless of the content
which might turn out to be crucial. But this should clearly be indicated;
most authors, however, suggest that their philosophical considerations
are close to how we ordinarily think about justice.

(2) By pointing out that the emphatic interpretation of “justice” in
moral philosophy can be traced back to J.S. Mill, I don’t want to claim
that it was he who primordially brought up this way of employing our
concept. As a historian of philosophy, I know very well that a similar
use of justice can already be found, e.g. in Adam Smith who, for his
part, received it as a coinage from the Protestant line of the early mod-
ern Natural Law tradition.? Also in Kant’s Metaphysics of Morals (1797),

2 An exception is an essay written by Koller 2001; Koller to some extent undertakes a
semantical analysis. Cf. also Krebs 2000 and Horn/Scarano 2002.

3 We find a quite similar distinction as that provided by Mill in Smith’s Theory of Moral
Sentiments (1759) where he contrasts justice and beneficence and parallels this distinction
with an antithesis between enforceable and voluntary moral duties (Part II, Sect. II).



The Concept of Justice: How Fundamental is it... 129

we find the distinction between “duties of justice” (Rechspflichten) and
“duties of virtue” (Tugendpflichten), echoing the dichotomy of “perfect
obligations” and “imperfect obligations” in the Groundwork (1785) and
going back to the same historical line. This usage has roots in the me-
dieval Natural Law tradition, and its origin can ultimately be identified
in Cicero’s distinction between the zustum, the honestum and the utile
in his De officiis (11.10). But the decisive impact on modern debates 1is,
I think, that of Mill’s wide-spread and influential little treatise.

We can easily see the enormous impact of Mill’s primacy thesis on
the Anglo-American contemporary debate on justice. The same holds
true for the discussion of this issue in German-speaking countries: We
find the idea expressed in the primacy thesis in authors such as Ot-
fried Hofte (2001), Stefan Gosepath (2004), or Rainer Forst (2007). The
well-known philosopher Ernst Tugendhat even explicitly invokes Mill’s
treatise as the concept ever written on the fundamental signification of
justice (1993: 364-391).

2. Mill’s idea of the primacy of justice

In order to get an impression of Mill’s use of the term, let us look at a
famous quotation to be found in Utilitarianism, Ch. 5:

When we think that a person is bound in justice to do a thing,
it is an ordinary form of language to say that he ought to be
compelled to do it. We should be gratified to see the obligation
enforced by anybody who has the power. If we see that its enforce-
ment by law would be inexpedient, we lament the impossibility,
we consider the impunity given to injustice as an evil, and strive
to make amends for it by bringing a strong expression of our
own and the public disapprobation to bear upon the offender.
Thus the idea of legal constraint is still the generating idea of
the notion of justice, though undergoing several transformations
before that notion, as it exists in an advanced state of society,
becomes complete.*

4 Mill, 1985, p. 245-246.
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In the quoted passage, Mill tries to identify the core idea behind our
notion of justice. For him, justice is basically a highly specific moral
sentiment, namely an emotion which contains the desire for revenge
or retaliation towards the perpetrator of a moral or juridical law. Mill’s
fundamental intention in Ch. 5 is to reconcile our justice-based moral
intuitions with utilitarianism (since the latter seems to leave no room
for justice). According to him, utilitarianism is fully compatible with
justice, if the latter is correctly understood. In Mill’s view, justice has
always to do with the desire for compulsion; obligations of justice are
those the compliance of which we want to see enforced. Therefore,
he contends, claims of justice constitute a normative class of its own,
namely the so-called “duties of perfect obligation”. This is expressed
in a second passage from the same chapter:

Now it is known that ethical writers divide moral duties into two
classes, denoted by the ill-chosen expressions, duties of perfect and
of imperfect obligation; the latter being those in which, though
the act is obligatory, the particular occasions of performing it
are left to our choice, as in the case of charity or beneficence,
which we are indeed bound to practise, but not towards any
definite person, nor at any prescribed time. In the more precise
language of philosophic jurists, duties of perfect obligation are
those duties in virtue of which a correlative right resides in some
person or persons; duties of imperfect obligation are those moral
obligations which do not give birth to any right. I think it will
be found that this distinction exactly coincides with that which
exists between justice and the other obligations of morality.’

Following Mill, the distinctive feature of a duty of justice is that it must
be strictly fulfilled by the bearer of the obligation (the individual has
to do some precisely defined actions). This implies the existence of a
corresponding right on the part of the addressee. Cases of justice are
what we would call negative duties: i.e. obligations to omit violations
of some basic moral or legal rights. Furthermore, while we react on

5 Ibid, p. 247.
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violations of duties of charity and beneficence with the emotion of
disappointment, we are touched by cases of injustice in a much deeper
form: we are outraged and feel the desire for revenge, sanctions, and
punishment. As this emotional reaction shows, we regard the unjust
person as someone who acts against absolutely crucial rules of conduct.
Let me add a third passage from Ch. 5 of Utilitarianism:

To recapitulate: the idea of justice supposes two things; a rule
of conduct, and a sentiment which sanctions the rule. The first
must be supposed common to all mankind, and intended for
their good. The other (the sentiment) is a desire that punish-
ment may be suffered by those who infringe the rule. There is
involved, in addition, the conception of some definite person who
suffers by the infringement; whose rights (to use the expression
appropriated to the case) are violated by it. And the sentiment
of justice appears to me to be, the animal desire to repel or re-
taliate a hurt or damage to oneself, or to those with whom one
sympathies, widened so as to include all persons, by the human
capacity of enlarged sympathy, and the human conception of
intelligent selfinterest. From the latter elements, the feeling de-
rives its morality; from the former, its peculiar impressiveness,
and energy of self-assertion.®

In this third quotation, we get a certain idea of how Mill tries to rec-
oncile our common idea of justice with Utilitarianism, namely by in-
terpreting justice as an expression of a fundamental anthropological
capacity to expand our sympathy to all of humankind and to include
other people in our well-considered rational interest. This 1s certainly an
interesting, but ultimately doubtful strategy since justice, as described
by Mill, need not imply the aspect of universalism which is crucial for
Utilitarianism. Be that as it may, what we found in Mill’s text is the
idea of a primacy of justice as a moral concept. Questions of justice
are identified with the core of what is morally relevant.

6 Ibid, p. 249-250.
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3. Rawls’ version of the primacy thesis

As is well known, we find quite a different idea of what is constitutive
for the primacy of justice in the ground-breaking early monograph of
John Rawls. Here, Rawls is not concerned with individual cases of mo-
rality (although the later Rawls shows some interest in justice as a per-
sonal feature of individuals as their “highest-order interest”). Instead,
he considers “justice” as the most fundamental normative concept
within a theory of social institutions. Rawls thinks that a society is ad-
equately organized in a normative sense if its basic structure is “just”.
In order to be just, it must consist of institutions which establish a lex-
ical priority for rights and liberties with relation to all other political
goods, especially socioeconomic ones. What he has in mind are the
rights and liberties of the early modern liberal tradition - and in this
respect Rawls is not that far away from Mill. In a famous passage from
the very beginning of A Theory of Justice (1971), Rawls compares justice
as the first and decisive virtue of social institutions with truth as the
crucial virtue of epistemic systems such as theories. He then explains
what he means by justice and by the analogy between justice and truth

(A Theory of Justice, Ch. 1.1):

Each person possesses an inviolability founded on justice that
even the welfare of society as a whole cannot override. For this
reason, justice denies that the loss of freedom for some is made
right by a greater good shared by others. It does not allow that
the sacrifices imposed on a few are outweighed by the larger
sum of advantages enjoyed by many. Therefore in a just society
the liberties of equal citizenship are taken as settled; the rights
secured by justice are not subject to political bargaining or to
the calculus of social interests. The only thing that permits us
to acquiesce in an erroneous theory is the lack of a better one;
analogously, an injustice is tolerable only when it is necessary
to avoid an even greater injustice. Being first virtues of human
activities, truth and justice are uncompromising.

According to the quoted passage, justice signifies the idea of the cate-
gorical overridingness of certain basic liberties. For Rawls, a possible
restriction (or abolition) of individual rights to freedom cannot be
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compensated by a higher degree of socioeconomic welfare or any oth-
er advantage; liberties must be distributed equally (and in the biggest
possible “packages”) among the citizens of a legitimate society. Only
if this idea 1s taken seriously, the society merits to be characterized as
just. The concept of justice resembles, following Rawls, the idea of truth
in that both are absolute and uncompromising.

Both Mill and Rawls defend the idea of a strong normative primacy
of the concept of justice, even if there are considerable differences be-
tween their views. Whereas Mill thinks that justice basically is a moral
sentiment connected with a desire for retaliation - a sentiment directed
to cases in which someone infringes the rights of some other person
(and thereby contravenes his or her perfect duties), Rawls, emphasiz-
ing the overridingness of a set of basic liberties, believes that justice
is the adequate label to designate a basic order of social institutions
being in a normatively optimal state. And while Mill speaks of justice
in a moral sense, Rawls uses the term in a socio-political context. The
common point shared by Mill and Rawls is the idea of the primacy or
a privileged normative function connected with the concept of justice.
Both philosophers clearly want to be close to our everyday usage of the
term (Mill more explicitly than Rawls, but I think it can also be said
of the latter). Both philosophers exerted and exert an enormous influ-
ence on the following discussion and especially on the current debates.

4. Some fundamental considerations about justice

Justice 1s certainly one of the most important evaluative concepts in
everyday life as well as in ethics and political philosophy. If we con-
sider as person as just (or fair), then we believe to have identified a
deeply valuable feature of this person; and if we regard a given social
institution as deeply unjust, we find ourselves in a state of outrage and
strongly demand for a change. As these examples imply, we use the term
justice and its cognates both for individuals (grosso modo in the sense
of a personal virtue) and for the conditions of social institutions (the
organization of economy, the tax system, the educational system etc.).
The oldest use in the Western conceptual history seems to be that of
“cosmic justice” meaning the distribution of natural goods and evils
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among persons - and additionally signifying the “moral order of the
world”, i.e. the principle of divine reward for the just individuals and
of divine punishment for the unjust ones. Both the idea of personal
justice and of cosmic (or natural) justice are not strongly present in
contemporary philosophical debates, except in the sense that the for-
mer is discussed in the context of virtue ethics (including the topic of
desirable persons features of citizens and politicians in our societies),
whereas the latter appears in discussions on the welfare state: We would
ask, e.g., which natural handicaps of a person should be considered as
reasons for support by a welfare state and which ones should simply
be seen as someone’s personal fate.

The concept of justice has a very complicated sort of usage. Let me
illustrate this, in more detail, regarding the various objects which can
semantically be characterized as just or unjust. As far as I see, one can
distinguish between ten different sorts of objects: (1) persons and so-
cial groups (personal use), (2) characters, attitudes, motives of individu-
als (virtue ethics use), (3) judgments, ideas, values of persons (ethical use),
(4) procedures, social principles, guiding lines (procedural use), (5) social
institutions (institutional use), (6) abstract principles, theories, and argu-
ments (theoretical use), (7) distributions of goods and evils (distributive
use), (8) relation between a gift and a result or an investment and the
benefit (relational use), (9) result of a procedure, e.g. a competition (re-
sultative use), and (10) the state (of the world or of a particular social
situation) in which goods and evils are allocated in a certain way (sir-
uative use, also cosmic use). 1 have argued at some length for the thesis
that (10) is our primordial idea of justice while the other variants are
derivations of it (see Horn/Scarano 2002).

A further point of some importance is that “justice” can mirror at
least the following eight basic ideas: (i) Justice as equality in the distri-
bution of goods and evils (distributive justice), (i1) justice as impartiality
of the application of rules (impartial justice), (iii) justice as equivalence
of goods in trade-offs (commutative justice), (1v) justice as compen-
sation of disadvantages and handicaps (corrective justice), (v) justice
as gratification of merits and achievements (meritorious justice), (vi)
justice as equivalence of criminal action and punishment (retributive
justice), (vii) justice as equivalence of investments and results (connec-
tive justice), (viii) justice as adequate distribution of natural goods and
evils (cosmic or natural justice).
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A point of even greater systematic relevance is the distinction between
the Platonic and the Aristotelian 1deas of justice. Both of them are still
of major importance for our understanding of justice in general - in
everyday life as well as in philosophical contexts. The Platonic concept
can be rendered by the famous Latin formula suum cuique tribuere - “to
give everybody his own”, whereas the Aristotelian idea is that “equal
cases should be treated equally and unequal cases unequally”.’ Justice in
the first, Platonic sense is based on the i1dea that persons merit to gain
something regardless of what the others get; they have a “right” to it
or deserve it. Justice in the second, Aristotelian idea is founded on the
idea of interpersonal comparisons: some person A gets x since B gets
y; what A and B are receiving is always interrelated. One can easily see
that justice in the Platonic sense is quite different from the Aristotelian
idea: the first signifies an absolute or personal understanding of justice
while the second is based on a relational or interpersonal concept. I will
come back to the relevance of this distinction.

5. Objections against the primacy thesis

Whatever the precise conceptual content of “justice” may be, Mill and
Rawls defend the primacy thesis - even if they do it in quite different
senses. Since the impact of both philosophers on the current debate 1s
deep and thoroughgoing, I would now like to raise several objections
against it. To clarify my basic intention, let me explain that I wish to
reject the following four claims:

(1) Cases of essential moral importance are always simultaneously ques-
tions of justice.

(2) Cases of justice are always at the same time questions of essential
moral importance.

(3) Cases of justice have basically to do with aspects of the legal or
political order.

(4) Cases of justice are never morally neutral or indifferent.

7 Plato, Republic TV, 433a8 ff.; 586e and Aristotle, Politics 111 12, 1282b14-22.
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Let me try to provide some intuitive support for these rejections. One
of the most serious cases in which we see someone violating a moral
norm is that he commits a murder. We clearly consider cases of murder
to be instantiations of what Mill calls perfect duties; having extremely
strong sentiments, we wish the murderer to be punished by the legal
order. Yet we would not call these incidents occurrences of injustice in
any of the Western languages (as far as I know). The same holds true
for many other cases in which crucial moral rights or interests of per-
sons are violated: I am thinking of torture, mutilation, rape, robbery,
deprivation of personal liberty. It seems true for all of these crimes
that normally, they aren’t regarded as cases of injustice while they are
unambiguously seen as hard moral cases, i.e. as violations of essential
moral rights.

The point I have in mind is quite clearly expressed by a passage one
finds in H.L.A. Hart®:

There are indeed very good reasons why justice should have a
most prominent place in the criticism of law arrangements; yet
it is important to see that it is a distinct segment of morality,
and that laws and the administration of laws may have or lack
excellences of different kinds. (...) A man guilty of gross cruelty
to his child would often be judged to have done something mor-
ally wrong, bad, or even wicked or to have disregarded his moral
obligation or duty to his child. But it would be strange to criticize
his conduct as unjust. (...) “Unjust” would become appropriate
if the man had arbitrarily selected one of his children for severer
punishment than those given to others guilty of the same fault,
or if he had punished the child for some offence without taking
steps to see that he really was the wrongdoer.

I think that Hart is exactly right in pointing out that cruelty is usually
not seen as an injustice. While nobody would classify one of the crimes
mentioned above under the category of injustice, the issues which are
in fact discussed in the debates on justice are mainly the following
seven: (i) political justice (in the sense of basic rights and liberties),

8 Hart, 1961, p. 154.
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(1) social and economic justice (questions of the distribution of goods
within a society), (iii) justice between men and women (gender justice),
(1v) justice with regard to social minorities, (v) intergenerational justice,
(v1) juridical aspects of justice (especially the question of just und un-
just punishments), and (vii) international justice (e.g. world poverty).

In our common language, nobody classifies crimes like murder as
cases of injustice, and in contemporary philosophical debates, nobody
subsumes questions of justice under the crucial issues of ethics. Seen
in this way, it seems even difficult to figure out examples for which it
might be true to maintain that they are simultaneously cases of injustice
and hard moral cases (violations of perfect duties). Within the philo-
sophical literature on issues of justice, we find instead such examples
as that of a children’s birthday party. It serves as a typical paradigm for
injustice that, ceteris paribus, one child receives a smaller piece of cake
than the others. I will come back to this in a moment.

Let me first give two somewhat elaborate examples (a-b) showing
cases in which the aspect of injustice can be more or less easily dis-
tinguished from the aspect of moral importance. (a) Think of two sit-
uations in a bakery shop. In the first, the customers are waiting in a
queue, and Muhammed, an Islamic man from Nigeria, is part of his
line; but from reasons of racism and xenophobia, he is at first neglected
for a while by the shopkeeper. In the second case, Sandra, a girl from
the neighborhood, waiting in the same queue, is also for some time
neglected by the shopkeeper; but in her case, the reason for this 1s sim-
ply that a close friend of the shopkeeper enters the bakery and gets a
privileged service. Suppose that both persons, Muhammed and Sandra,
are treated in the same unjust way: they are not served when it is their
turn. Nevertheless, the two different motives of the shopkeeper make
the cases strongly different. In Muhammed’s case, the injustice is done
from a genuinely immoral attitude, racism; in Sandra’s case, it is done
from a (more or less acceptable, at least not discriminating) attitude of
privileging friends. (b) Suppose that a military instructor treats young
recruits quite differently. In the first situation, he privileges young men
of his own ethnic origin assuming that they need to be supported and
fostered in a more or less hostile surrounding. Let us add two elements:
he is mistaken in his assumption (there is no disadvantage for the peo-
ple from his group), and he does not damage the others. In this case,
he commits an injustice without doing moral harm. But think now of
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a case in which he privileges his fellow-natives while seriously distress-
ing and afflicting the young soldiers belonging to a different minority.
In this case, we are confronted with a violation of basic moral rights
which we wish to see legally punished and an instantiation of an injus-
tice which “cries out to heaven”.

So far, I think we have formulated considerable challenges for Mill’s
view: the moral primacy of “justice” is certainly not a highly convincing
claim. Let us now have a look at the Rawlsian view. A first point to be
made is that Rawls neglects all topics of justice except those of the “ba-
sic order”. Aren’t there genuine cases of justice and injustice which have
nothing to do with the basic order of a given society? And aren’t there
virtues of a basic social order which aren’t, at the same time, aspects of
justice? It seems quite artificial to suppose that normatively virtuous,
perfect, choiceworthy, or desirable institutions can simultaneously be
called “just” in the same sense in which we say that normatively ideal
scientific theories are those that turn out to be true. We wish institutions
to be, e.g., efficient, lean, non-bureaucratic, open-minded, easily acces-
sible, inexpensive, or flexible (which are different from being just and
for which I see no precise equivalent in scientific truth). Consequently,
not every respect in which a social institution can be excellent is a case
of justice, and, wice versa, not every case in which a social institution
is just is at the same time a case of essential normative importance.

What is worse for the Rawlsian view is the fact that not even the moral
implications of institutions can always be classified as cases of justice or
injustice. Take the case of a protester beaten up by some policemen in
a dark narrow street at night. To my mind, we should distinguish here
between two possibilities: (i) The violation of the protester’s bodily and
psychic integrity and civil rights is simultaneously a case of injustice
if there exists e.g. an order given by a local politician who instructed
the officers to do so. (ii) Imagine the policemen are frustrated by their
hard-working conditions, drunken, and feel underprivileged compared
with the academic protesters they are facing; then their aggressive act of
beating up a protester would still be morally intolerable, but we should
not classify the case under the heading of injustice. It would rather be
something like “aggressive behavior” or “unacceptable brutality”.

If T am right, what we see from our considerations is the following:
The examples of the queue in the bakery shop and the military in-
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structor make plausible that the perspective of justice (at least in many
cases, perhaps even always) presupposes the element of interpersonal
comparisons. What is unjust about the shopkeeper’s and the instruc-
tor’s behavior is that he is treating the recruits unequally. In the case
of the aggressive policemen, we are confronted with an example of in-
justice only if they are following an official rule or a decree that allows
or orders them to behave like that. But seen from this perspective, the
discriminating decree is what is really the unjust element here. If the
policemen acted out of some spontaneous frustration or hatred, they
would not have behaved unjustly, but then they were simple criminals
who should be punished and should quit their service. If this distinction
1s correct, then cases of injustice have (at least) two possible constitu-
tive features: They either have to do with unequal treatment in relevant
respects (which implies interpersonal comparisons), or they presuppose
rules of conduct, decrees, or guiding principles which are unlawful or
normatively inappropriate.

In many contexts, justice can be understood in terms of lawfulness.
An example illustrating this intuition is, to my mind, that of a referee
involved in a soccer game: if the referee privileges one of the teams
while disadvantaging the other, he commits the paradigmatic case of
an injustice. He neglects the principle of impartiality which is one of
the key ideas constitutive for lawfulness. Note that we would count an
unfair soccer match neither among the cases of violating a perfect moral
duty (in the Millian sense) nor among the cases of disorganization of
the basic social order (according to the Rawlsian understanding). But
clearly we would speak here of a basic instantiation of unfair conduct.

[ think we have so far considered a sufficient number of examples to
come to the crucial point within my line of argument. We can clearly
see that it is not due to the component of being just or unjust that a
given case of misbehavior can be characterized as morally essential or
marginal. There exist many cases in which perfect duties and moral
rights are violated that aren’t simultaneously cases of injustice: murder,
torture, rape, robbery, and so on, and there are many cases in which
justice is involved without a strong element of morality being present.
Only think of the standard example of a children’s birthday party where
the underprivileged child receives a minor piece of cake, but is there-
by not really damaged. If we would speak here of a damage at all, we
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might perhaps say that the detriment is confined to the surplus zone of
the child’s goods. Even if the child might feel outraged and believes to
be strongly disrespected, it is not mistreated in a moral sense. As Mill
correctly points out, our sense of injustice gives us a strong feeling of
being discriminated even in peripheral cases of an affront. To corroborate
this point, imagine the following possibility: the father who wanted to
prepare the cake for the birthday party failed and had to put the cake
ultimately into the rubbish bin; in this case, no child is “damaged” at
all by the fact that none of the children receives a piece of cake.

Let me now make just a little detour or digression. I would like
to give an extremely brief (and necessarily insufficient) answer to the
question of what is the moral element - the fact of being moral or im-
moral - within our actions. I think that an adequate answer should be
founded in the idea of basic human goods, goods which can either be
respected and supported in our interpersonal relations or disrespected
and destroyed. I think that the list of morally relevant goods (and evils)
must include survival, physical health, bodily integrity, and social and
political autonomy (and their contraries respectively). And I think that
our basic intuition here is that there exist morally central goods of a
minor, peripheral interest such as e.g. spare time interests, travel habits,
musical or artistic taste, etc.

I want to go one step further with my observation that justice is
not the constitutive aspect for the morality or immorality of an ac-
tion, since there are both cases of injustice which are morally marginal
and cases of morality which have nothing to do with justice. This step
goes as follows: cases of justice and injustice are not only sometimes
morally marginal; they can also be morally neutral or even deeply im-
moral. Take the simple example of a band of robbers that discusses the
problem of how to distribute the haul: they can allocate goods, e.g.,
according to the rank of a robber within the gang or according to his
achievement or according to his neediness or health state or whatever
else. If they are discussing their standards, they might finally arrive at a
solution which is regarded by them as just. Here then we are confront-
ed with a just distribution of goods (let us assume: with a perfectly just
distribution), but it is a case of immoral behavior from the outset, since
the goods under consideration have been robbed from their legitimate
owners. Compare the following four examples:
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(1) Just and unjust distribution

(a) A band of robbers is discussing how to distribute the haul: ac-
cording to the rank of a robber or according to his achievement or
according to his neediness or according to whatever else. Depending
on how they decide, we might be willing to concede that their distri-
bution is just. But this just distribution does not legitimize the entire
situation iz a moral sense. On the contrary, we would say that there is
an overriding aspect that determines our moral judgment in this case,
namely that the goods to be distributed have been gained before in
an immoral way, by an act of robbery. Note the remarkable fact that
a just distribution does not outweigh this immorality committed be-
fore; it does, from the moral point of view, not even count here to the
slightest extent.

(b) A group of nuns living in a monastery prepares lunch for home-
less people. They do it every day, seven days a week, and it is a quite
demanding and expensive element in the life of the monastery. Among
the homeless coming to the meals is Carl, a funny and good-humored
guy who is the favorite guest of the nuns. They always prefer him and
give him a better share of the lunch (without giving less than a normal
share to all others). Carl is privileged, but all other homeless are not in
danger of malnutrition or starvation. In this case, again, the injustice
committed by the nuns does not modify the fact that they are doing
a morally admirable job. Again, the aspect of justice does not morally
count.

(2) Murder

(a) There is again a band of robbers. After having distributed the haul,
one robber, Jim, brutally kills one other, Tom, from avarice. Suppose
that it is a clear case of murder showing all the constitutive elements of
such a crime. Assume additionally that the distribution which preceded
the murder was unjust, and this injustice was part of the motivation of
Jim to kill Tom. Even then the only thing that counts for our moral
judgment is the murder. Note the fact of an unjust distribution which
immediately preceded the murder may explain, but not justify the con-
duct of Jim. In our moral judgment, Jim is guilty of having participat-
ed in a robbery and of having committed a murder. The additional
injustice is without any relevance.
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(b) A group of nuns again, on a regular basis, serves lunch for home-
less people. They are distributing the meals in exactly equal portions.
But one day Herbert, one of the homeless, wants to have a double por-
tion. He accuses the nuns of committing serious injustices, which is a
completely unjustified allegation. Bernadette (one of the nuns) thereby
becomes so angry that, finally, she murders Herbert by beating him with
a fry pan on his head. In this case again, the unjust allegation might
explain the murder, but not justify it. And also the fact the Bernadette
is usually doing a morally admirable job does not justify her conduct.
Nevertheless, we have to take it into account when we try to give a
moral judgment on her. But note that the fact that Bernadette always
distributed the meals equally does not count at all for our moral judg-
ment on this situation. Even if she might have been unfair, this would
be an irrelevant part of the story.

Note that justice is not only morality-neutral (in the sense that is does
not constitute morality), but even morality-insensitive (in the sense that
it is perfectly compatible with deeply immoral background conditions).

Take a very classical example to see this point even clearer. In the
Homeric l/iad, the hero Achilles is angry and outraged since he has
been deprived of his concubine named Briseis. The young female has
been given as a present to king Agamemnon because of his higher
rank, although Achilles has been the most courageous and efficient
warrior so far. We are clearly confronted here with a case of injustice,
and this explains the extreme anger (ménis) of Achilles. But obviously,
we are at the same time confronted with a case of serious immorality
- namely the practice of giving young females captured during war to
merited warriors as their awards. If someone regards his slave as legiti-
mate property gained by his enormous efforts, he is clearly justified in
feeling outraged when he is treated in an unjust manner. But slavery
is immoral in itself. As this shows, justice is nothing but a secondary
normative idea, an idea which can even be applied when we are facing
cases of serious immorality.
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6. The Aristotelian and the Platonic i1dea of justice

[ have been discussing until now all of my four theses. Let me add one
final remark. One might object that so far I have only considered the
Aristotelian concept of justice and neglected the Platonic one. This is
certainly correct, and I want to catch up this now in a very brief form.
I take both classical theories - the Platonic and the Aristotelian ones
- as genuine paradigms of our ordinary way of thinking about justice.
Justice is always about the distribution of benefits and burdens, of
goods and evils, of advantages and disadvantages. These can be distrib-
uted according to a relative, interpersonal principle (Aristotelian idea)
or according to an absolute, personal principle (Platonic Idea). But
our moral idea of how goods and evils should be distributed is at best
partially that of justice: Person A sometimes deserves a good X because
person B already has it; and sometimes person C unconditionally de-
serves the good Y irrespectively of what person D should get. But the
paradigmatic case of our moral intuition is none of them. Instead, we
are accustomed to think that A, B, C, and D should get the moral goods
X and Y simply as human beings. But to elaborate and defend this line
of thought would be a different story to be told.
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Introduction

Nowhere in modern political thought is the notion of political and
ethical identity more sharply distinguished than in Kant. In the Prus-
sian author we see an attempt to cast two “realms” of action for the
individual; on the one hand we see the individual trying to make sense
of his own conceptions of values and reasoning about what “is” right
and wrong. These conceptions of values will, in time, create a sense of
personal identity and values that constitute an identity - a “self”. On
the other hand, these same conceptions will be in tension with the
public realm in which the individual is inserted: even if personal con-
victions take the communitarian insertion of the self as a starting point,
they are, in Kantian language, “abstracted” in order to build a sense
of morality in the self. Still, the self that comes out of this program of
“abstraction” enters in direct conflict with that same political reality
he was attempting to abstract. In this sense, individual conceptions of
good are mitigated (and limited) by public coercion. My individual life
is constrained in a public space.

There is no way to overestimate the impact of Kant’s reflections on
identity and subjectivity. In fact, his analyses of political philosophy
have dominated the discussion on these matters, especially when we
talk about identity and the rights that come associated with a certain
conception of individual. After Kant we seem to have made our peace
with the fact that we are ourselves as we conceive of ourselves, but that
our self is also affected and limited by our political surroundings. The
discussion on political philosophy - and moral philosophy, to a lesser
extent - has been a discussion on how to mitigate this situation.

However, when we use the terms used by Kant to analyze our cur-
rent situation as subjects, as individuals trying to make sense of our
identity (say, Brazilian, student of philosophy, foreign, Italian, anarchist,
pro-choice, etc.), we also find out that these conceptions are limited
for the complexities of contemporary life. Contemporary life seems to
defy any static notion of being-a-subject. Classical categories of polit-
ical philosophy, the “private” and “public” space, the individual and
the political life, the “right” and the “left” ideology, the class divisions
and even the state boundaries have lost much of their relevance as cat-
egories for analysis and comprehension of politics. Our private space
has been politicized deeply, and the public space has been left para-
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doxically private. Any one might be under surveillance in New York,
but the cameras cannot really control much. We have the complete
description of our biological constitution in the Genome Project, but
what does that really say about our personal constitution? It seems
we have never had so much information about our surroundings and
about ourselves, and yet there is a sense of nausea that comes with how
little we actually know.

Michel Foucault arises, in this context, as an interesting way into the
debate of liberalism and modernity. Foucault’s main concern, it seems,
was with the space that the expression of one’s own identity had once
the idea of the subject became normative. That is, once the individual
is defined and constrained by sovereign decisions, how is it possible to
“recover” the space for expression? Emotional tonalities, in this context,
become increasingly important. Are we going to reduce the modes of
expressions of determined experiences to the definition of the “prop-
er” use of these expressions? It seems to me that Foucault pointed at a
relationship between emotional tonalities and political philosophy, one
that situated the importance of an emotional tonality “q” to a certain
political action or phenomena. For Foucault, not only do emotional
tonalities have a role in social action, but they are also fundamental for
our understanding of the structure of social action and organization.

In order to illustrate this relationship, I will take as an example the
case of shame. My contention is that the notion of “nuda vita” (bare
life; Bloss leben), as developed by Giorgio Agamben, is an attempt to
find in the structure of shame the most fundamental emotional tonal-
ity for the understanding of self-identity and the development of our
identity as it relates to others - better yet, how others participate in the
development of the “self”. But in order to understand the development
of Agamben’s notion of bare life, we need to first investigate into Fou-
caultian biopolitics that are, in Agamben, operative in the processes
of “subjectivation” and “desubjectivation”. In what follows, I want to
stress the importance of shame as an operative concept and experience
in the political philosophy of Foucault and Agamben. In order to do
so, I will defend that, already in Foucault, the passage of anatopolitics
into biopolitics draws the emergence of the politics of bios as a pol-
itic of shame, that is, the use of the dispositifs of power, in the state,
as dispositifs of desubjectification - of a weakening of the subject into
the so-called “docile” and “exposed” bodies that will be disposed by
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governments. Subsequently, I will take on Agamben’s re-appropriation
of Foucaultian vocabulary and his unique reading of biopolitics under
the lights of Levinas’ philosophy. My intention is to show that Agam-
ben’s take on Foucault expose both the advantages and limitations of
working with a “weak” notion of immanence (such as it is the case in
Foucault) and an ontology of political thought (as Agamben clearly
seems to attempt). Finally, I want to point at the first appearance of
the term biopolitics in Foucault’s philosophy in order to investigate how
Foucault could give us not only a critical clue of interpretation of po-
litical liberalism, but also offer a way into understanding the historical
emergency of subjectivity.

1. From anatopolitics into biopolitics

I want to dislocate the discussion of anatopolitics and biopolitics from
the usual field wherein these discussions operate. Usually, the discus-
sion of the passage from anatopolitics into biopolitics, in Foucault,
focuses on the relationship between knowledge and power, and how
the establishment of determined forms of knowledge is taken over by
the government as a mechanism of domination. In anatopolitics, the
main concern of the sovereign is with the creation of dispositifs that
will control the body and the movement of subjects - prisons and men-
tal hospitals are Foucault’s favorite examples here. From crime up to
etiquette, the social framework is marked by this structure of power -
Foucault calls it a technology of power. Very well, biopower, converse-
ly, is a new “phase” of anatopolitics, where governments are no longer
concerned with the physical coercion of its subjects, but the structure
of the subjects themselves. That is, the power of the sovereign is no
longer focused on the bodies, but on the definition of who is allowed
protection and how protection 1s fulfilled. It is interesting to note that
both anatopolitics and biopolitics are operating on a grammatical level,
that is, on the definition of the linguistic limits of what constitutes a
body and what is life and what is a subject. I realize this is already clear
in the biopolitic phase of Foucault’s work, since the bios 1s only under
the control of the sovereign once it is reduced to a definition, but on
the level of the body this is not so clear: Foucault wants to hold that
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the disposition of bodies by the government is only possible because
the definition of the normal and the abnormal is also under the control
of the sovereign. That is, the normal conduct, the normal person, is
something which is defined by psychiatric and judiciary power - both
under the control of the sovereign.

My interest, however, is somehow marginal to the discussion on
the relationship of power and knowledge in Foucault. Though I do
not dispute this narrative, I want to take it a bit further in order to in-
vestigate how both modes of control operate directly into the subject.
It seems to me that both the power over bodies (anatopolitics) as well
as the power over life itself (biopolitics) indicate the exploration of a
determined emotional tonality in the self that will be depleted in order
to allow the process of desubjectification in which governments can
take over the space of individual expression. In a sense, both discipli-
nary and normative power over life operate negatively into the space
of individual expression, first (in a disciplinary dimension) defining the
space wherein expression is possible, and later (in a normative, biopo-
litical, dimension) defining what is the self that can possibly express
its own subjectivity.

Perhaps this 1s not persuasive enough. Just claiming that a deter-
mined emotional tonality is being depleted by a sovereign power is too
vague, and I still need to show how this is the case. If one looks at the
history of torture, for example, the political relevance of the process of
desubjectification becomes denser. Let us see the procedures that are
defined as “Harsh Interrogation Techniques” by the CIA:!

1. The Attention Grab: The interrogator forcefully grabs the shirt
front of the prisoner and shakes him.

2. Attention Slap: An open-handed slap aimed at causing pain
and triggering fear.

3. The Belly Slap: A hard open-handed slap to the stomach. The
alm is to cause pain, but not internal injury. Doctors consulted
advised against using a punch, which could cause lasting inter-
nal damage.

1 These are the descriptions that the CIA provided for ABC Networks in 2005. See:
http://abcnews.go.com/WNT/Investigation/story?id=1322866, last access: 03/28/2011.
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4. Long Time Standing: This technique is described as among
the most effective. Prisoners are forced to stand, handcuffed
and with their feet shackled to an eye bolt in the floor for more
than 40 hours. Exhaustion and sleep deprivation are effective in
yielding confessions.

5. The Cold Cell: The prisoner is left to stand naked in a cell
kept near 50 degrees. Throughout the time in the cell the pris-
oner is doused with cold water.

6. Water Boarding: The prisoner is bound to an inclined board,
feet raised and head slightly below the feet. Cellophane is wrapped
over the prisoner’s face and water is poured over him. Unavoida-
bly, the gag reflex kicks in and a terrifying fear of drowning leads
to almost instant pleas to bring the treatment to a halt.

As forms of disciplinary punishment, all these conducts would fall, in
Foucault, under the definition of anatopolitics. Certainly, we can all
agree that they aim at inflicting pain and terror in the subjects, but is
that all there is to these processes? It seems to me that it is possible
to point at a process of desubjectification at play here. How so? The
individuals are not only exposed to physical pain and an immediate
sensation of horror - they are indeed faced with the limits of their
own bodies and expression. Every one of these punishments have in
common a radical restraint in the prisoner’s body in order to “weak-
en” the power of the individual and cause a “break” in the resistance
of an uncooperative subject. However, the critical element is not the
defacing of the identity of the self, but the political exploration of this
process. Interestingly, Foucault seems to have pointed out that shame,
in this sense, is already operational in the government and protection
of society as a way of creating the “docile” bodies that government can
dispose of for war, interrogation, incarceration, and so on.

The movement into biopolitics will dislocate the “place” of the sov-
ereign in the sense that the power over the subject is no longer located
in establishing a “docile” body by external force, but by domesticating
life by defining the stances in which life is worthy of protection and how
it is worthy of protection. In this sense, the processes of subjectification
and desubjectification are from the beginning limited by a sovereign
imposition of modes of living and normative differences for different
“profiles”. Please note that Biopolitics is not only negative - it grants
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an important set of rights, such as social security, public healthcare,
and public hospitals - but Foucault is quick to point that the right to
social security, public healthcare and public hospitals (just to point out
some examples) i1s dependent on whether or not one is contemplated
as having rights. Racial and social identity are not a matter of an indi-
vidual making sense of his own history, but rather a matter of external
imposition of a profile that will grant you more or less protection - or,
in some cases, no protection whatsoever.

Just as disciplinary power had operated on the level of desubjecti-
fication by imposing constraints to the individual, now a normative
imposition defines the limits wherein expression will occur in order
to be granted protection. Now the dispositive of power is no longer a
physical object (the instrument of torture, the hospital, the hospice,
etc.), but a form of law imposing the forms of living. Legislation oper-
ates directly on the bios, and the most sophisticated form of biopoli-
tics - and, consequently, of desubjectification - will attempt to regulate
sexuality and the expression of sexuality.

2. Biopolitics and the play of immanences
in Foucault: an interlude

Still, sexuality is also a way out of the dynamics of domination and con-
trol in Foucault. In Foucault shame is operational, in a less structural
sense than what we usually find in immanent narratives. I will need to
spend some time here on the Foucaultian take on immanence in order
to explain how it is possible for individuals to turn the process of de-
subjectivation and domination inside-out.

In On the Archeology of Sciences, Foucault looks back at the project
of The Archeology of Knowledge and its discursive practices of truth.
It seems that a particular passage in that article summarizes what is at
stake both in the Foucaultian conception of truth:

These discursive sets should not be seen as a rhapsody of false
knowledges, archaic themes and irrational figures which the scienc-
es, in their sovereignty, definitively thrust aside into the night of a
prehistory. Nor should they be imagined as the outline of future
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sciences that are still confusedly wrapped around their futures,
vegetating for a time in the half sleep of silent germination. Fi-
nally, they should not be conceived as the only epistemological
system to which those supposedly false, quasi- or pseudo-science,
the human sciences, are susceptible. To analyze discursive forma-
tions, positivities and the knowledge which corresponds to them
is not to assign forms of scientifically but, rather, to run though
a field of historical determination which must account for the
appearance, retention, transformation, and, in the last analysis,
the erasure of discourses, some of which are still recognized to-
day as scientific, some of which have lost that status, some have
never pretended to acquire it, and finally, others have never at-
tempted to acquire it. In a word, knowledge is not science in the
successive displacement of its internal structures; it is the field
of its actual history.?

This is one of the few places in Foucault’s oeuvre that one is able to
find a direct definition of what knowledge is and how it is posited as
an available form. The first thing we know about knowledge in the Ar-
chaeological method, then, is that it is discursive. The author is con-
cerned with the discursive practices that seek to establish knowledge
as truth. However, it is important to stay attentive to the multiplicity
of knowledge in Foucault. In the aforementioned quote, Foucault in-
forms the reader that sciences have a claim of sovereignty on what is
knowledge. One who is familiar with Foucault will clearly identify an
imposition in this claim, since the act of sovereignty is an imposition
of knowledge from the outside - as the form of rationality that imposes
the discourse on madness, or the Order of Resemblances that imposes
relation of things and ideas-of-things as necessary.

For Foucault, the condition of possibility of knowledge is not some
transcendental Being or in a dialectical relation of past and present points
given in revelation. Knowledge is singular in its relation to itself, but it
is multiple in its narrative relevances. It is also invented as a narrative
practice, as a field of illimitable possibilities of truth and knowledge
that are subsequently posited from different conceptions of truth and

2 Foucault, 2000, p. 326.
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narration. Everyone who has a language will have a different claim at
a “truth” from within one’s own discourse.

When I speak of a weak notion of immanence in Foucault, this is
the main point at view: The forms of knowledge that are had as actual
are actual insofar they arise from certain discursive practices. Had Fou-
cault developed a strong notion of immanence, we would find a sub-
stantial form of knowledge that would pertain to all forms of regional
knowledge. Such a condition of possibility is not had in the archaeo-
logical period of Foucault’s philosophy. However, Foucault does devel-
op a weak notion of immanence in the sense that forms of knowledge
trust the relevance of discursive practices and the individuals that are
performing these practices. Foucault will defend that certain aesthetic
practices imply different regimes of desire and power that are more or
less relevant to conceptions of truth.

Maybe it is still not clear why such implications are understood as
a weak-immanence. The key here is Foucault’s regional use of actual
positing of history. Actual History, in Foucault, is not had as a stable
form that establishes a strong sense of Reality. It is rather had as an
actual history of 2 form of knowledge, « determined conception of
truth. Any attempt to super-impose these local practices and concep-
tions of truth is met with the accusation of sovereignty, of imposition
of forms of knowledge against practices of the self. Sovereign power, in
the form of scientific positivism or grammar, will try to “pacify” this
multiplicity of claims into a standard form of truth.

In short, Foucault’s epistemological perspectivism is overall incom-
patible with a strong notion of immanence; it is also incompatible with
a notion of transcendence. Honneth points this out very well when he
writes that for Foucault, every type of knowledge “must be seen as being
so closely bound up with a given relation of power that a transcendent
perspective from which these processes could be defined as deviations
from an ideal situation is no longer possible”.?

This discussion brings direct consequences for the understanding
of emotional tonalities in Foucault, especially as they refer to politics
and power. For Foucault, it is clear that there is not a single structure

3 Honneth, 2007a, p. 40.
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that will enable us to speak of shame, for example. Foucault is more
interested in how shame appears in discourse, that is, when one claims
to feel shame or to be ashamed of something; the discursive practice
already constitutes the feeling as truth. This is clearly a consequence
of what I called a “weak” notion of immanence in the author: truth
1s constituted by discourse, and in this discourse we can analyze how
shame is operative in that subject.

However, because we are dealing with discursive practices and not
with regular or static structures that hold this process of “constitution”
of truth together, Foucault manages a way out of the riddle of control
and desubjectification. This way out is characterized by an inversion
of the mechanisms of domination - the dispositive.

But how is that possible? This is possible because the emotional
tonalities that are explored by sovereign power in order to constitute a
repressive regime of truth can be turned upside down as mechanisms
of resistance. In this sense, Foucault does not accept the idea of a static
structure for emotions - or for knowledge in general, for that matter -
turning the project of enlightenment into a project of resignification
of practices.

Again, I must get back to the example of torture. In the last volume
of The History of Sexuality, Foucault spends a long time describing the
practices of domination and submission in sadomasochism. Regardless
of what one might think of Foucault’s choice of example and lifestyle,
he is trying to point out the redefinition of dispositifs of punishment
into dispositifs of pleasure. The care of the self appears as an antidote
to the technologies of power. The shame of being “subjected” or “re-
duced” is now reconstituted as a form of re-approaching the limits of
one’s own body as something to be celebrated. This is the emergence
of the technologies of the self as a “positive” side of biopolitics, the
care for one’s own body, one’s own identity and the exploration of
one’s relationship with others as something that does not need to be
mediated by the pre-defined conceptions established - grammatically
and constitutionally - by a sovereign power. Freedom, in Foucault,
will be embracing the limits of one’s own self while at the same time
emancipating the construction of one’s own identity and expression
from the restrains of an external power.

But this is only possible because Foucault operates outside the
realms of a substantial notion of knowledge and a structural defini-
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tion for emotional tonalities. This undoubtedly moves him away from
the grounds wherein Agamben will take the discussion on shame and
politics. And we should trace this difference directly to the influence
of Levinas in Agamben.

3. Radical Passivity and Shame as essentially negative:
Agamben’s take on Foucault

To be ashamed means to be consigned to something that cannot be as-
sumed. But what cannot be assumed is not something external. Rather,
it originates in our own intimacy; it is what is most intimate in us (for
example, our own physiological life). Here the “I” is thus overcome by
its own passivity, its ownmost sensibility; yet, this expropriation and
desubjectification is also an extreme and irreducible presence of the
“T” to itself. It is as if our consciousness collapsed and seeking to flee
in all directions were simultaneously summoned by an irrefutable or-
der to be present at its own defacement, at the expropriation of what
is most its own. In shame, the subject thus has no other content than
its own desubjectification; it becomes witness to its own disorder, its
own oblivion as a subject. This double movement, which 1s both sub-
jectification and desubjectification 1s shame.*

Remnants of Auschwitz is not the first place where Agamben
speaks of shame. Interestingly, the topic appears in the essay “In
this exile”™ which deals with the question of the terror squads
in Italy. Agamben starts with the question of the experience of
traumatic events and the emergence of political life and biologi-
cal life in the same space. Here, he anticipates the interpretation
that will be forwarded in Remnants of Auschwitz, which is that
the camp and the situation of the subject in the camp expos-
es the bare structure of the I as one’s biological body becomes

4 Agambem, 2002, p. 105-106.
5 Agambem, 2000, p. 120-142 (“In this exile (Italian Diary, 1992-94)”).
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the place where politics occur.® Previously, I tried to show how
both anatopolitics and biopolitics, in Foucault, expose the im-
possibility of speaking of a “private” body or a “private space”
of subjectivity. Intimacy is invaded by a politics of bios, a poli-
tics of the most bare and interior aspect of subjectivity.” There
is something intolerable about this aspect of politics, but this
experience of disgust beyond the intolerable is paradoxical, be-
cause you speak of it while you are at the same time being-im-
mersed in this situation.® I find the idea of a young man being
kept in a small prison cell, without clothes and being deprived
of sleep to be intolerable, but at the same time I put up with it.

In a sense, when Agamben writes Remnants of Auschwitz, the Foucaultian
considerations regarding the government of bodies are presupposed.
When he reads Levinas and the question of shame within the context
of the concentration camps he is, in fact, situating the discussion on
shame as a political situation.

But political here is not a modality of thought, but a modality of
space. In Agamben, politics are considered the field where subjectivity
is immersed in its bareness. After a number of essays pointing at the
concept of bare life from the late eighties until the early nineties, Ag-
amben started with the development of his main work on what I will
call a political ontology. This work became a trilogy called Homo Sacer,
where Agamben seeks to provide a history of the sovereign subject and
the impossibilities of the sovereign subject.

The question of the placement of the subject is immediately polit-
icized by Agamben; the body of the subject becomes the place where
politics occur and the situation of this body is immersed in a point of
indistinction between private and political life. The political subject
that was inserted in a polis is now exposed in a camp. For Agamben,
the reality of this point of indistinction is found in its utmost bareness
in the concentration camps

6 Agambem, 2000, p.122.
7 Ibid.
8 Ibid., p. 124-125.
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From these fields there is no possibility of returning to any classical
conception of political philosophy;’ any illusions that made the mod-
ern separation of a private and a public space possible are left aside
when the process of desubjectification arises."” Our own physiological
life becomes the object of a political experiment.

In Remnants of Auschwitz, the last part of the trilogy, Agamben fo-
cuses on the way these political experiments of oblivion, where the
subject 1s exposed to its own disorder, allow us to speak of shame, the
trace of this disorder, as the most proper emotive tonality of subjec-
tivity.!! The Italian philosopher takes Levinas as the main reference for
his development of shame at this point. If in his earlier work he was
mostly concerned with Foucault and Gramsci, now the dynamics where
identity arises are set differently. This is because Levinas points at the
limitations of being-in-language (Dasein) as a matter of intimacy alone.
The I who speaks is always subject to the limitations of language. The
event of language is precarious, and being, as being-in-language, finds
in its intimacy this limitation. Becoming a subject is to become con-
scious of this discourse while at the same time being exposed to the
trauma of the limitation of language.

However, it 1s still somewhat counter-intuitive to think of the de-
scription of shame that Levinas provides in a political sense, as Agam-
ben seems to suggest. I must stress that the philosopher wants to focus
on politics as the placement of a determined form of being. In a way,
Agamben accepts the anarchical placement of the subject in Levinas,
but unlike Levinas he doesn’t seem to resist the idea of politics. Rather,
he suggests that being-in-language, in its process of identity - which is
a process of desubjectification - is in an anarchical position which is,
at the same time, political. In doing so, he will identify that all politics
are, from start, biopolitics. They are always dealing with the Zios of the
individuals - there is not, in Agamben, a passage from the disciplinary
power into biopolitical power. Sovereign power is always operating on
the essence of the individual, on restraining the modes of expression
of an individual and his relation to others.

9 bid., p. 138-139.
10 Agambem, 2002, p. 107.
1 Ibid, p. 110.
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For Agamben, our language attempts to give testimony to the emer-
gence of this strange, but because language still reproduces intimacy,
it seems it is not enough. The affected subject can never completely
make sense of its own passivity. The proximity of the other is never
identical to the self, and the history of my being becomes the history of
this conflict between trying to be a sovereign subject and being-subject.
As we move into a more “political” exegesis of what Agamben has to
say, we can see that our demographic dislocation of the “undesirable”
expresses an attempt at “domesticating” this process of desubjectifi-
cation. Even as violence and poverty have decreased - and they have
decreased much in the last hundred years - we seem to have dislocated
the placement of the poor in our cities. We seem to have created small
pockets of poverty (or, in the developing world, “pockets of develop-
ment”) that are dislocated to the margins of the city, in an attempt to
separate - once again - the Camp from the City. This is a classical view
in political philosophy, even in Aristotle: the political relevant life lives
in the city - slaves and foreign live in the fields outside. Locke justified
slavery in terms of “being outside” the “scope of protection” of the
law. Recently, we have a project of law in Arizona that states that if you
do not have the proper documents at hand when you are stopped by
a state officer, you might be arrested or even deported. If we compare
the number of violent deaths in the peripheral region of any major city
with the global number of deaths in the city, this is even more clear:
the number of violent deaths in the south side of Chicago amount for
almost five times the average of the city, the number of deaths in the
favelas of Rio de Janeiro in the last landslide amounted for nearly 95%
of the total in the city, black and Latino citizens in the United States
have the standard of living of a third world country - even though
they are, geographically, in one of the richest and best developed de-
mocracies in the World.

These ambivalences seem to be the political phenomena Agamben
is trying to point out when he takes the issue of shame and desub-
jectification. The situation of our own political bodies is ambivalent,
and even if we aren’t ourselves victims of a determined failed policy
or social experiment (as are those who live in favelas and the projects),
we are exposed to the intolerable situation of these events. The limit
situation of the Concentration Camps, in Agamben, explicit the bare
life which is potential in all of us - the naked and hungry bodies of the
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survivors, when they face the liberator of the camps, expose a mutu-
al shame. An impossibility to master one’s own broken subjectivity.!?
Agamben never provides us with a way out of this situation where the
subject 1s exposed as bare; he is quick to provide a grim description of
the political situation and point at the need for an anarchic return to
a notion of eudemonia.

IV. Modernity and Anarchy

When Virgil finds Branca Doria in hell his first reaction is one of sur-
prise: how can Branca Doria be in Hell if he eats, drinks, and wears his
clothes in Genova? After a while it becomes clear that Branca’s body
is in Genova, but his soul already breathes in Hell. His existence had
already drowned into oblivion.

The romantic period in literature is rich in these sorts of paradoxes:
in Paradise Lost, the condemned can only see the world through cracks
in the walls of hell. In a way, all these examples are trying to make sense
of our own position as both active subjects that seek to understand
something about that which surround us while at the same time being
affected by phenomena that cannot be quite reduced to words. The
unspeakable horror of the situation in the camps and the beauty of a
loved person are both always in tension with ourselves.

For Agamben, the only way by which to mitigate this tension is to
drop the idea of external government, or sovereign power, as a tool for
the administration of people. Agamben follows Levinas in identifying
a structure to the subject and a fundamental emotional tonality that
places this same subject in immediate relation with others. Shame is
not essentially negative in itself; it is essentially negative provided that
there is a government. As long as there is a structured organization of
power and domination, for Agamben, the dynamics of totalization will
be at play. But here Agamben moves away from Levinas since, as [ have
mentioned, politics do not require sovereign government. In this sense,

12 Thid., p. 87-94.
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dropping government for the exploration of the “experiment” of one-
self with others is the main quest of the “emancipated” individual. In
this sense, even Democracy and Liberalism will still be dimensions of
that same totalitarian power that ultimately seeks to erase expression.

But from a philosophical standpoint there is plenty to be said about
the problems in both analyses. If Levinas is successful in describing the
limitations of the self and the need to account for the Other within a
different discursive framework, it is still not clear what we can really
do about it. This is perhaps a criticism that goes outside the scope of
the Levinasian analysis, but it seems to me that if his concern is with
the field of Ethical Theory and the modes in which we can account for
the other in philosophy, it is not enough to describe how our forms
of description or relation with the other ought to be. It is, of course,
an interesting exercise in philosophical abstraction, but if we want to
insist on the concreteness of the situation of the poor, the widow, and
the refugee, we also need to focus on the need of developing policies in
order to deal with these situations. Levinas does not propose any policy.
He rather suggests that thinking policies through might even indicate
an attempt at totalization - but I am not sure that any policy would
fall into this problem. At least not for Levinas - and perhaps that’s the
bridge that needs to be thought of: one that takes the Levinasian take
onto political philosophy (or at least a kind of policy towards those
who need government).

However, if Agamben is proposing a sort of Levinasian take on po-
litical philosophy, I am increasingly convinced that it is not a profitable
one. In both Homo Sacer, 1, 11, and III along with “In this exile” and
several other essays, Agamben takes a number of false premises as the
justification for his arguments. For example, the question of the place-
ment of the poor and the failure of modernity is taken according to an
assumption that poverty, violence, and sickness have been increasing."
There is no way one can take this argument to be the case. All statistics
indicate that the world is less poor, less violent, and less sick than it
was 70 years ago. Even with two world wars and two major economic
collapses, the twentieth century marks an improvement in the global

13 Agambem, 2000, p. 128; 133.
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condition of life. We have plenty of issues to take care of, but we also
need to acknowledge that within the last 20 years, 400 million people
left the poverty line in China. Plenty of people - way more than it is
tolerable, for that matter - live below the poverty line, but we will not
understand their condition by assuming that the global situation has
been getting worse.

This is not to say that Foucault gives us a more satisfactory conclu-
sion than Agamben. It is true that Foucault is less conservative than
Agamben and his conclusions at least allow some saving grace for the
role of government. Foucault himself said that if power was only repres-
sive, then no one would actually want to follow rules. In a sense, there
is a possibility of building an identity in the set of rules established
by the government and creating one’s identity inside the framework
of institutions. However, Foucault wants to leave some space out of
these institutions wherein individuals can also seek different forms of
expression and identity.

Foucault understands the dimension of freedom within moderni-
ty, and he tries to increase the scope of equality to also contemplate
different narratives. But his lack of structural ground to implement
such a process brings complicated consequences. It is well known,
for example, that Foucault used examples that were simply not truth
in Madness in Civilization (the ships of fools were never a fact, as he
seemed to indicate. They were urban legends). Perhaps this would be
of no consequence for Foucault, since the narrative is more important
than “facts”. But don’t we want to be able to say that waterboarding
is torture regardless of the discursive appropriation that calls it an “en-
hanced interrogation technique”? Don’t we want to be able to say that
a certain situation is shameful, regardless of the narrative that attempts
to describe it as something else?

For all his interesting insights and suggestions, Foucault seems to
fall into an epistemological trap in denying the importance of a gener-
al structure which allows us to speak of phenomena. Of course, I am
at fault here myself, since I criticize Foucault from the standpoint of
a Transcendental (and structural) Phenomenology - something that
Foucault could never accept.

But both Agamben and Foucault, and to a lesser extent Levinas,
point at the importance of understanding the role and structure of
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emotions - shame, especially - in order to make sense of the ongoing
process of identity in the unfinished project of modernity. If we are
to understand the ambivalences and problems of contemporary poli-
tics - and the surprising absence of a liberal philosophy that takes the
body seriously is an important issue to be taken here - we also need to
admit the benefits of modern and liberal philosophy.

V. An early preoccupation: Foucault and the limits
of the modern state

In 1974, Foucault gave a lecture titled “The birth of social medicine”
in the Institute for Social Medicine of the State University of Rio de
Janeiro. This was the first instance in which Foucault used the term
biopolitics in a public lecture. Curiously, this is situated somewhat be-
fore what is generally identified as the “genealogical” turn in Foucault,
what Rabinow has called “the move towards power”, in 1975-6 with the
development of the now famous course in the Collége - Society must
be defended - and his first full text on the matters of biopolitics, 7he
history of sexuality.

But this early text is more than just an introduction of the term
biopolitics. 1t is also a completely different interpretation, given on a
more intense Marxian verve, of the phenomena. In this sense, this short
paper, dedicated to the great Roberto Machado (who also translated
this article into Portuguese), gives us some interesting insights into the
interpretation of what Foucault understands as biopolitics.

[ want to take advantage of the context wherein Foucault presents
the paper in order to explain what is at stake here. Of course, by the
time he presented his paper in the State University, Michel Foucault
could not know what the future held for Rio de Janeiro. Back then,
Rio was a different place. The military regimen was at the peak of the
repression, the so-called projects of urbanization and relocation of the
population into the Collective Habitations were still ongoing, and the
biggest safety concern of the government were guerrilla groups in the
countryside and student/union protests in the city.

Still, Foucault might have been able to realize that there was an
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ongoing project of territorialization going on in Rio. Nobody would
claim that the “favelas” had not been a part of the geography in Rio
since the 19 century; the novelty, at that moment, was the attempt
to situate the favelas within a certain zone. The local government in
Rio (and in many other cities in Brazil) decided to take issue with the
uncontrolled dissemination of unauthorized housing, moving entire
populations from one zone to another, moving the poor populations
outside the downtown zone and attempting to “domesticate” the pro-
cess of migration that was causing the overpopulation of the metro-
politan area of Rio.

In this sense, the solution given for the problem of overpopulation
and poverty in Rio was to treat the individuals affected by this situation
as a “group” and to insert this group into the body of a society. By the
time Foucault gave his lecture in the State University, this was the core
of the definition of Biopolitics: the control of population moves from
the singular individual into the population. The migrant, the poor, the
sick, as individuals, do not concern the government. It is society, as
a whole, that demands protection. At this stage of his work, Foucault
understands “biopower” as a way by which capitalist society invests in
this form of power as something that constitutes the social body. At
first, Foucault tries to show how the history of biopolitics is tied with
the history of capitalism; with the emergence of cities, the emergence of
health policies. The leading clue here is the emergence of these policies
within the German state, better yet, as a unifying force for the German
state. Foucault tries to point out that the development of capitalism in
Germany happens because the German state lacks the tools that Eng-
land and France had at 